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GOVERNMENT AND BUSINESS: 
CHARLES E. MERRIAM? 


N A recent report made for President Hoover by the Com- 
mittee on Recent Social Trends, of which I was a member, 
we looked at four social institutions that seemed to be of 

chief importance: the family, the church, the government, and 
business. We observed in the period we studied (the last twenty 
or thirty years) that two of these were either on the decline or 
perhaps holding their own, while the other two were expanding or 
developing at a very considerable rate. Obviously, the two that 
are gaining less rapidly are the family and the church, and, also 
obviously, the two that are gaining more rapidly are government 
and business. 

There are many common problems of government and business. 
Let us look at these for a moment. The first of these problems 
common to government and business seems to be the elimination 
of unfair practices. In government we have graft; in business, 
what we call unfair competition, unfair trade practices. In busi- 
ness you have Krueger and Insull while we can match them with 
Tammany and Teapot Dome—you can take your choice. The 
Wickersham Commission in its very elaborate report on American 

* An address given on the occasion of the thirty-fifth anniversary of the founding 
of the School of Business of the University of Chicago. 


2 Morton D. Hull distinquished-service professor of political science and chair- 
man of the Department of Political Science, the University of Chicago. 
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crime pointed out that the two problems with which the criminal 
law had the greatest difficulty were racketeering and commercial 
fraud. Racketeering, I suppose, is largely a political problem— 
though by no means entirely so since it obviously involves labor 
and business to some extent—while commercial fraud is primarily, 
I presume, a business problem. 

What we have in this parallel problem of government and busi- 
ness is a minority in business and a minority in government set- 
ting the pace for the rest. I do not know how accurate President 
Roosevelt’s statistics are on this point, but by and large I suppose 
go per cent of our business men prefer to follow a certain course 
but they have to meet the other 10 per cent that fail to follow, 
and they ask the protection of government against them. But 
however that may be, it is quite obvious that you have in these 
two great organizations of government and business the same 
fundamental problem of house-cleaning, of getting rid of those 
who will not play the game in business or government, of purging 
the personnel in government or business that is guilty of the un- 
fair practices that exist both politically and industrially. 

A second common problem of government and business cen- 
ters around the unit of organization. What is the most desirable 
area for governmental administration, and what is the best kind 
of a unit for business administration? This seems to be a problem 
that perplexes statesmen, on the one hand, about as much as it 
perplexes business men, on the other. 

In the governmental field we find some two hundred thousand 
government units, independent taxing bodies of the United 
States, have been thrown into complete confusion by recent de- 
velopments, by communication, by transportation, by redistribu- 
tion of population and wealth. We are confronted with the prob- 
lem of what to do with the townships, the counties, and the met- 
ropolitan regions. Forty million people, approximately, live in 
rural communities. Ninety-six of our metropolitan regions—such 
as New York, Chicago, Boston—have 45 per cent of the popula- 
tion of the whole country in them. We have three thousand coun- 
ties that correspond to nothing that now exists. We have forty- 
eight states which do not correspond to the economic and social 
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realities of our day. And the problem that arises in government 
is: How shall we reorganize these two hundred thousand govern- 
mental units in such a manner as to put them on the highest level 
of efficiency and at the same time reserve the necessary degree of 
democratic control? 

I have observed that in business you are struggling with the 
same sort of a problem. What is the best-sized unit for the most 
successful type of business? What is the nature and extent of 
consolidation that is desirable in railroads? Should we have forty- 
nine banking systems or one? Should we have chain stores? 
Chain banks? What are the advantages or economies to be gained 
from large-scale units as compared with small- or middle-scale? 
That is not merely a problem of the United States. Germany 
has the same problem as to the ideal or most useful size for busi- 
ness organizations. What are the limits of monopoly advantage? 
What are the limits of possible saving in the large organizations? 
In other words, if you look at the problem closely you can see 
something of the same sort of question running through both 
politics and business. 

Our third common problem of government and business is the 
relation of both of them to what we call technology. 

Government is certainly overwhelmed by the problem of deal- 
ing with an age of rapid speed communication and transportation, 
on the one hand, and by the difficulty of dealing with the emerg- 
ing techniques of social control that are coming up through medi- 
cine, through physiology, psychology, and psychobiology. There 
are a whole series of emerging techniques here that are just about 
to apply to human behavior, and who knows but these experts are 
going to make us more trouble in the future than the people who 
regulated behavior in the past? We hope they will do it more suc- 
cessfully; nevertheless, it presents a most serious question. 

Business, of course, is overwhelmed by machine technology and 
its inplications for production, employment, industrial security. 
We have in both government and business a face-to-face contact 
with the effects of modern science and of modern applied science 
in our social relations. In the one case political relations are per- 
plexing, and in the other business relations. I am not sure that 
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one has solved the problem very much more successfully than the 
other. 

In the fourth place there is the overshadowing problem of the 
relation of these units to each other. 

What is the relation of government to business? The increas- 
ing complexity and interdependence of social life precipitate more 
sharply than ever the problem of the interrelations between indus- 
trial and political forms of organization and control. This has 
been accentuated by the rise of large-scale industrial units re- 
sembling in form while rivaling in magnitude some of the govern- 
mental units to which they are technically subordinate. 

Unemployment, industrial instability, tariffs, currency and 
banking, international loans, markets and shipping, agricultural 
distress, the protection of labor, have raised many vital questions 
respecting the relationship of government and business, and it is 
easy to foresee that many others will be raised in the future. 
Demands are now being made for more effective control over 
banking, investment trusts, holding companies, stock specula- 
tion, electric-power industries, railroads, chain stores, and many 
other activities. The new forms of corporate structure raise many 
problems of legal control for the protection of the minority inter- 
ests, and of the community itself. The functions of government 
are also likely to expand because of the demands of special eco- 
nomic groups. The poverty of the marginal and submarginal 
farmers, the insecurity of the wage-earners in industry, the per- 
plexity of the consumers, the plight of the railroads, are likely to 
call for—indeed, have already demanded—the close co-operation 
of the government. Unemployment and industrial instability are 
of special urgency in their demands for governmental assistance, 
first of all in times of emergency, but also in preventing the recur- 
rence of disastrous crises or in minimizing their rude shocks and 
ghastly losses. 

Under such circumstances the problem of the interrelationship 
between government and industry is of grave importance. Shall 
business men become actual rulers; or shall rulers become indus- 
trialists; or shall labor and science rule the older rulers? Practi- 
cally, the line between so-called “pure” economics and “pure” 
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politics has been blurred in recent years by the events of the late 
war, and latter by the stress of the economic depression. In each of 
these crises the ancient landmarks between business and govern- 
ment have been disregarded and new social boundaries have been 
accepted by acclamation. The actual question is that of develop- 
ing quasi-governmental agencies and quasi-industrial agencies on 
the borders of the older economic and governmental enterprises, 
and of the freer intermingling of organization and personnel, along 
with the recognition of their interdependence in many relations. 

Observers of social change may look here for the appearance of 
new types of politico-economic organization, new constellations of 
government, industry, and technology, forms now only dimly dis- 
cerned; the quasi-governmental corporation, the government- 
owned corporation, the mixed corporation, the semi- and demi- 
autonomous industrial groupings in varying relations to the state. 
We may look for important developments alike in the concentra- 
tion and in the decentralization of social control, experiments 
perhaps in the direction of the self-government of various indus- 
tries under central guidance, experiments in co-operation and ac- 
commodation between industry and government, especially as 
the larger units of industrial organization, co-operative and other- 
wise, become more like governments in personnel and budgets, 
and as governments become agencies of general welfare as well as 
of coercion. 

It is quite true that the hybrid nature of some of these creations 
may be the despair of those theorists, both radical and conserva- 
tive, who see the world only in terms of an unquestioning accept- 
ance of one or the other of two exclusive dogmas, but these inno- 
vations will be welcomed by those who are less concerned about 
phobias than with prompt and practical adjustment of actual 
affairs to the brutal realities of changing social and economic 
conditions. The American outcome, since all the possible molds 
of thought and invention have not yet been exhausted, may be a 
type of its own sort adapted to the special needs, opportunities 
and limitations, and genius of the American people. 

Those who reason in terms of “isms” or of the theoretical 
rightness or wrongness of state activity may be profoundly per- 
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plexed by the range of governmental expansion or contraction, 
but the student of social trends observes nothing alarming in the 
widely varying forms of social adjustment undertaken by govern- 
ment, whether maternal, paternal, or fraternal, from one period 
to another. 

What may be expected, more specifically? In the first place, 
we may expect from the governmental point of view a far higher 
type of public administration than ever before, with more em- 
phasis on elements of industrial skill and technical training. 

I was interested in Germany last summer, where the civil serv- 
ice has reached a very high point, to see how they were trying to 
weave together the skills of business, of the engineer, the doctor, 
the jurist, the welfare-worker, how they were trying to make a 
kind of training broader than the old type of service. And not to 
make this purely imaginary, I might call your attention to the 
fact that perhaps the most interesting experiment ever made in 
American administration is being conducted right here at the 
University of Chicago where the officials of nine or ten organiza- 
tions of responsible officials are joined together alongside the 
University to consider the interchange of information and experi- 
ence and the building-up of higher professional standards.’ 

In the second place, I would look for the growth of quasi-gov- 
ernmental corporations—mixed corporations of various types 
which neither the school of business, politics, nor the school of law 
will be able to identify or describe. We have a type in the inland 
waterways and in the new proposed Tennessee-valley develop- 
ment, and there are going to be types on the borderline of busi- 
ness. Let me call your attention to the fact that this country was 
started by trading companies with both commercial and political 
powers. These original companies were themselves sui generis, of 
an unusual politico-economic nature. 

In the third place, I would look for the growth of trade associa- 
tions in business, associations assuming greater responsibility and 
co-operating with government more intimately than they have in 
the past. The trade association doubtless has a relation to the 


3 These are described in National Governmental Organizations in Chicago, pub- 
lished by the Public Administration Clearing House, directed by Louis Brownlow. 
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size of the industrial unit, and the recent decision of the Supreme 
Court of the United States* opens the way now for a much differ- 
ent form of grouping of business than has been possible for the 
last forty years. These are going to be interesting experiments in 
industrial accommodation and adjustment. No one can predict 
how far these business groups will themselves assume responsibil- 
ity for trade practices or how they will be able to work out their 
accommodation and adjustment with the government. 

In the fourth place, I would look for the interpenetration of 
economic and political forces in ways not now discernible. Any 
man who tells you he can give you a detailed blueprint of the fu- 
ture development of industry and government in the United 
States is a candidate for a psychiatrist. Changes are proceeding 
so rapidly and darting off at such unexpected angles that the 
blueprint in this case is not nearly so important as your general 
goal and the general spirit in which the enterprise is undertaken. 
But I would say in general—following what seems to me to be the 
guide—we would look in the first place to a closer control over 
industry and more social responsibility in industry itself. So far 
as government goes, it will depend in a large measure on how far 
industry goes and at what point they will meet. 

Further, I would look for more definite planning of industry. 
Again, I would look for minimum standards of living for all men, 
laid down as a bed-rock platform for industry and government. 
And, finally, I would look toward a broader and prompter dis- 
tribution of the gains of civilization throughout the community— 
the basic principle of American democracy. 

In the future social organization two elements will loom large, 
so large that they will overshadow the “isms” of the nineteenth 
century, whether right- or left-wing “isms.’”’ Many people wish 
us to answer all economic and social problems in terms of “‘yes” 
or “no.” I have never admitted that there were no other alterna- 
tives. It is not to be presumed that the Almighty exhausted all 
the molds of thought with John Stuart Mill and Karl Marx, and 
left the world to say “‘yes” or ‘‘no” as to these two philosophers, 
both of whom were thinking in terms of the industrial and scien- 


4 Appalachian Coals case. 
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tific organization of a century ago. The two factors which will 
overshadow the coming civilization, and indeed overshadow us 
now, are those of machine technology, on the one hand, and social 
engineering, on the other. The modern machine and the modern 
capacity for large-scale human organization, with all that is in- 
volved in this, make all previous systems of organization and of 
speculation out of date. These old systems are useful for propa- 
ganda and for power groups, but not for clear thinking about the 
brutal realities of our time. 

The stream of technical invention will roll on at an increasing 
rate unless all signs fail; and the growth of skill in social engineer- 
ing will likewise advance by leaps and bounds as it has in the last 
thirty years. The radicalism of science is far more revolutionary 
than that of so-called revolutionaries. The real problem confront- 
ing us today is not whether there shall be a revolution; the revolu- 
tion is already upon us. The new realities are shouting to us in 
brazen tongues and pressing upon us with irresistible force in 
terms of machines and in terms of large organizations. 

The real question is: How shall we most quickly and effectively 
adjust ourselves to the new conditions which we ourselves have 
created by machinery and organization? For this purpose brains 
are more practically useful than bombs, and education than prop- 
aganda; reason more useful than emotion. 

The alternative to the organization of our social initiative and 
intelligence is a dictatorial system in which the factors of force and 
violence loom large. In such cases the basic decisions are frankly 
imposed by power groups. We can see that as we look around the 
world. 

Unless there can be a more impressive integration of social 
skills and fusing of social purposes, there can be no certainty that 
these alternatives with their accompaniments of violent revolu- 
tion, dark periods of repression of libertarian and democratic 
forms, the proscription of many useful elements in the present 
productive system, can be averted. On the other hand, if the 
coming generation can be equipped for the performance of its 
social functions in the light of the opportunities that lie before us 
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in human organization, the future of the world is bright with rich 
possibilities. 

The obstacles that stand between us and the realization of 
men’s dreams are those of social attitudes and social and political 
management. Of the great historic burdens of humanity, pesti- 
lence, poverty, war, and famine, two have been driven back into 
their caves. Poverty and war still stalk abroad, resisting the nets 
thrown around them. 

But there is no longer a valid excuse for poverty since the forces 
of nature have been subdued, and the brutality of war is a surviv- 
ing witness reminding the human parvenu of his primitive origins. 
Technical advance will sweep on, in all human probability, and if 
the devices of social invention are able to keep pace with the scien- 
tific organization of nature, the new world may be a fairyland of 
human achievement. The burdens of hunger, disease, toil, fear, 
may be lifted, the book of leisure may be opened, and treasures 
of human appreciation and enjoyment may be made available 
to the mass of mankind. 

This is true not only of the mechanical contrivances which 
minister to our enjoyment of life in many ways, but also of the 
inner life of the personality, so long filled with vile broods of 
haunting fears and doubts and dreads. Science and social arrange- 
ment will conquer these jungles also and open them to the sunlight 
of happiness, hitherto unattainable no matter what the position 
of an individual. Miracles have already been wrought, and others 
are on the way, beyond any question of doubt. Science will bring 
life and light and healing on its wings. 

In moments of industrial insecurity and bitter distress like 
these, the possibility of an infinitely richer and finer life for the 
mass of mankind may seem a mockery. But the continuance of 
ancient burdens is impossible if the faculty of social and political 
contrivance is utilized as it might be by a generation sophisticated 
in the modern world and prepared for entering into the Kingdom. 
If there is affliction and bitter distress, it is because we will not 
reach out and take the gift of the gods in our day. There is food, 
shelter, clothing adornment, relief from physical and mental dis- 
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ease, leisure for the appreciation, enjoyment, and expression of the 
human personality in richest form, if we are ready to reach out the 
hand and take them, through the social arrangements that condi- 
tion them. 

If we can look the facts in the face and not deny what we do 
not like; if we can consult our fears less and our hopes more; if 
we can think more in terms of the present and future and less in 
terms of the past; if we can show inventive ability in social and 
industrial arrangements equal to that developed in technological 
advancement, we can realize the promise of American life more 
fully than even the prophets have ever dared to dream. 

Our educational system and our research activities are the vast 
symbol of this emerging power of man over nature, both human 
and non-human; of conscious creation of an environment instead 
of passive acceptance and adaptation; of the day when slaves be- 
come masters of their own destiny. 








STABILIZING THE ANTI-TRUST LAWS 
M. J. FIELDS" 


S AT present constituted American trust legislation is 
open to severe criticism. The Sherman Act of 1890 was 
passed at a time when feeling ran high. The first major 

combination movement had already got under way and the de- 
liberate and conscious unethical methods employed by business 
men to eliminate competition led to a widespread fear of the 
emergence of an economic despotism. This, coupled with the in- 
ability of the separate states effectively to cope with the problem, 
gave rise to an impassioned popular appeal for Federal action.’ 
The resulting statute condemned and penalized in the most com- 
prehensive terms the conduct of which the trusts were notoriously 
guilty. But the law was badly formulated and ambiguously word- 
ed. Unless given a technical meaning the words of the act were 
sweepingly broad and strikingly indefinite. It was open to the 
courts to adopt any one of many varying constructions; and the 
interpretation of the Sherman Act has, as a matter of fact, varied 
with the makeup of the membership of the Supreme Court, as well 
as with the popular clamor induced by the aberrations of business. 
The amendments of 1914 have not served to clarify the situation. 
On the contrary, the provisions of the Clayton and Trade Com- 
mission acts have to some extent introduced problems of a more 
serious nature than those they were intended to solve. 

The integrity of the Supreme Court of the United States can- 
not fairly be questioned. But doubts do arise concerning the wis- 
dom of reposing in that Court, or any other group of individuals, 
the vast responsibility and undefined powers which it must exer- 

* Research Assistant in the Department of Economics, Harvard University. For 
helpful criticism of the manuscript the author is especially indebted to Dr. H. L. 
Elsbree of Harvard University and to Professor Milton Handler of Columbia Uni- 
versity. 


2 For a view denying the generally supposed existence of this universal disquie- 
tude, see J. D. Clark, The Federal Trust Policy. 
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cise in the administration of the law under such a vague notion as 
the “rule of reason,” for example. Under it the Bench is permitted 
to test each restraint of trade by the economic standard which its 
individual members may at a particular time happen to approve. 
As a result it is difficult for any association of men, however dili- 
gent they may be in seeking advice and however anxious to follow 
it, to know whether what they are doing or are about to do will 
ultimately be judged to be a due or an undue restraint of trade. 

It is this vacillating and uncertain interpretation of the Federal 
anti-trust legislation which now commands our attention. In 
many respects it is just as true of trust laws as it is of tariff sched- 
ules that the fluctuating character of the barrier is, from the point 
of view of business stability, more important than its height. Just 
as industry probably could adjust itself to tariff walls of practical- 
ly any height, so trade probably could put up with Anti-Trust acts 
of almost any degree of severity, so long as it could be assured of 
their permanency. It is the temporary and fluctuating nature of 
both which leads to more unsettlement and gives rise to graver 
doubts than the actual rigidity of their restrictions. 

It is therefore proposed that a new law based upon existing 
acts should be passed which will, as far as it is humanly possible to 
do, eliminate uncontrolled judicial discretion and substitute sta- 
bility for uncertainty. A new statute, the operation of which is 
to the highest feasible degree mechanical and least subject to 
personal interpretation, is, it is contended, a paramount require- 
ment. But it must be admitted at the outset that some question 

3 Cf. the Cummins Report, U.S. Senate, Committee on Interstate Commerce, 
62d Cong., 3d sess., 1913. 


4 This recommendation of a more definite statutory standard departs from the 
general trend of agitation for revision of the Anti-Trust laws, which largely seeks to 
devise a system whereby the legality of proposed mergers and associations may be 
determined prior to their formation. 

Owing to the extremely unsettled political and economic conditions and the 
numerous serious problems pressing for quick solution, it is very doubtful if definite 
modification or revision of the Federal trust policy can be accomplished at the pres- 
ent time. The suggestions contained in the following pages are offered not in false 
anticipation of immediate attention, but rather as deserving of careful considera- 
tion when the general situation has cleared sufficiently to make possible sound 
plans for the future. 
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concerning interpretation of existing legislation will always arise. 
It is probably impossible to construct a law which is immune from 
attack. Moreover, the element of flexibility thus introduced may 
have potentialities of great value. But while some degree of elas- 
ticity in such matters is unavoidable and may be desirable, it will 
be urged here that the administration of whatever elastic features 
remain in the revised law should be vested in an agency better 
fitted for the task than experience has proved the courts to be. 

The extent of the uncertainty in the interpretation of the Fed- 
eral Anti-Trust laws from 1890 to 1911 is quite generally recog- 
nized. The history of the development of the judicial construc- 
tion of the statutes during these years has been ably set forth,‘ 
and a restatement of those views is here unnecessary. But it will 
perhaps not be unprofitable to recall that the major difficulties en- 
countered by the courts during this period were the result of the 
extreme indefiniteness of the law. Confusion arose concerning 
whether it was intended to prohibit interference with commerce 
as distinct from restraint of trade;* whether the activities of labor 
unions were subject to condemnation under its terms;’ and 
whether the act of 1890 comprehended common carriers by rail,* 
to say nothing of specific disagreements as to the facts in particu- 
lar situations. 

But perhaps the most troublesome aspects of this brief but 
comprehensive and seemingly drastic statute become apparent 
in connection with the development of a varying and conflicting 
liberality in the interpretation of its features. Under all the com- 

5 See especially M. W. Watkins, Industrial Combinations and Public Policy; 
and Milton Handler, ‘“‘Industrial Mergers and the Anti-Trust Laws,” Columbia Law 
Review, February, 1932, p. 179. Both of these authors carry their studies beyond 


1911, but it is convenient for purposes of exposition to make the division as we have 
done in these pages. 


6 Loewe v. Lawlor, 208 U.S. 274; Eastern States Retail Lumber Dealers’ Associa- 
tion v. United States, 234 U.S. 600. 

7 See n. 6. Cf. also, for conflicting opinions on this point, two cases in the lower 
courts, United States v. Patterson et al., 55 Fed. 605; United States v. Debs et al., 64 
Fed. 749. 

8 United States v. Trans-Missouri Freight Association, 166 U.S. 290; United 
States v. Joint Traffic Association, 171 U.S. 505. 











194 THE JOURNAL OF BUSINESS 


plicated circumstances of modern industrial life it is at best a 
difficult task for the courts to determine which combinations are 
actually or potentially monopolistic. But it is far simpler than the 
attempt to distinguish the reasonableness or unreasonableness of 
a particular action. Yet that is exactly the obligation which the 
indefinite ambiguous Sherman Act has imposed upon the judi- 
ciary. The result has been utter confusion. 

The original source of the difficulty lies in the literal construc- 
tion given to the law in the opinions delivered by Justice Peckham 
in the Trans-Missouri? and Joint Traffic Association” cases. The 
vigorous controversy among the members of the Supreme Court 
which followed the establishment of such a vague and indeter- 
minate standard in those cases continued through the fifteen years 
intervening between the Trans-Missouri opinion and that in the 
Standard Oil case. During this period, the application of the 
Sherman Act came to be so widespread that few branches of 
trade in the United States were wholly immune from potential 
prosecution. But despite the active enforcement of the law, no 
definite progress in the construction of the statute ensued until 
the necessity of a more enlightened public policy was recognized 
in the Oil" and Tobacco” decisions of 1911. 

In both of these cases it was urged that in determining the 
meaning of the words “every contract, combination in the form 
of trust or otherwise, or conspiracy in restraint of trade or com- 
merce,”’ the history of those terms as they were used prior to the 
enactment of the law must be considered; that the language of the 
act, all comprehensive as it is, must be given a reasonable con- 
struction, not such a narrow verbal one as to destroy the purpose 
for which the legislation was created. Curiously enough, the vicis- 
situdes of life, and the changes upon the bench which necessarily 
occurred, converted the ruling of the Court in the Freight Asso- 
ciation case into a single opposing opinion in the Standard Oil 
case, and the dissenting opinion in the former instance into a 
majority in the latter. It is extremely significant for our purposes 
that Justice Harlan, who had previously advocated a broad inter- 

9 166 U.S. 290. * 391 US. 1. 
™ 171 U.S. 505. 2 221 U.S. 106. 
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pretation of the statute based upon reasonableness in the Knight 
case,’ was the only member remaining to protest against this 
conclusion, and in strong terms this time recommended the adop- 
tion of a literal construction. 

The modification of the Sherman Act to invoke the “rule of 
reason” in 1911 did not go unopposed. It was attacked in vigor- 
ous terms as an unwarrantable increase in the exercise of ‘“‘un- 
controlled and unguided judicial discretion,’”* and the Demo- 
cratic party platform of 1912 expressed regret that the statute had 
received “a judicial construction depriving it of much of its 
efficacy.” Such sentiment as this was partly responsible for the 
Clayton and Trade Commission Acts of 1914, one purpose of 
which was to make more specific some of the condemnations of the 
Sherman Anti-Trust Law. But while the new legislation was in 
some respects a welcome supplement to the old, it offered no ma- 
terial aid in solving important problems arising from the conflict- 
ing and uncertain construction of the Sherman Act. Indeed, the 
new legislation, especially the Clayton Act, due to imperfection 
of form and substance, introduced difficulties of its own, which 
served only to aggravate a situation already sufficiently bad. One 
or two examples will suffice to make this point clear. 

Perhaps the most formidable single obstacle to early enactment 
of the Anti-Trust laws of 1914 was the controversy regarding the 
treatment of labor activities in the new legislation. The peculiar 
circumstances under which, despite the probable intention of 
Congress to the contrary, labor was subjected to the condemna- 
tions of the Sherman Act are generally understood. In view of 
the prolonged agitation to exempt combinations of workingmen 
from the operation of that statute and the inclusion in several sec- 
tions of the Clayton Act's of language which was believed to ac- 
complish that specific purpose, to say nothing of the favorable 
inclinations of the sponsors of the act, there can be small doubt 
that the Anti-Trust laws were no longer intended to apply to 


3156 U.S. 1. 

% Cummins’ Report, U.S. Senate, Committee on Interstate Commerce, 62d Cong., 
3d sess., 1913. 

1s See especially Sections 6 and 20. 
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labor organizations to anywhere near the extent which was for- 
merly true. Indeed the passage of the legislation was immediately 
hailed by trade unionists as labor’s “Magna Charta.’’”® 

Notwithstanding the enthusiasm with which organized labor 
received the new law, however, subsequent events proved it to 
be almost wholly lacking in the advantages anticipated. In the 
Duplex Printing Press case,” despite the opposition of a strong 
and enlightened minority, the majority of the Supreme Bench 
definitely settled the fact that the legal status of unions was not 
materially improved by the passage of the Clayton Act. Here, 
as practically always in the past, the dispute centered around the 
matter of interpretation—interpretation of that part of the stat- 
ute defining the legal relationship between employers and em- 
ployees. The controlling decision depended upon the wording of 
Section 20 of the Clayton Law together with the attitude of the 
judges toward such legislation in general. 

Indeed, the Duplex case serves as an admirable demonstration 
of the extent to which the substance of these statutes is dependent 
upon the personal views of the judges interpreting the legislation. 
As Frankfurter and Greene have so aptly put it, 

Thirteen federal judges were called upon to apply the Clayton Act to the 
particular facts of this case. Six found that the law called for interference 
against the Machinists. The decision of the majority of the Supreme Court 
is, of course, the authoritative ruling. But informed professional opinion 
would find it difficult to attribute greater intrinsic sanction for the views of 
the seven judges, White, McKenna, Day, Van Devanter, Pitney, McRey- 
nolds and Rogers, than for the opposing interpretation of the six judges, 
Holmes, Brandeis, Clarke, Hough, Learned Hand, and Manton.® 
Strange as it may seem, the construction given to the statute in 
the Duplex case not only defeated the obvious intention in 1914 
largely to irmmunize labor from the operation of the Anti-Trust 
laws but also greatly increased the application of the Clayton 

6 Cf. Samuel Gompers, ‘‘The Charter of Industrial Freedom-Labor Provisions 
of the Clayton Anti-Trust Law,” American Federationist, XXI, 857. 


17 542 U.S. 443. See also American Steel Foundries v. Tri-City Central Trades 
Council, 257 U.S. 184; United States v. Brims, 272 U.S. 549; and Bedford Cut Stone 
Company v. Stone Cutters’ Association, 274, U.S. 37. 


% The Labor Injunction, p. 169. 
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Act to trade unions since the opinion was rendered. The need for 
further legislation in this field was clearly and forcibly revealed. 

Another aspect of the same difficulty is the specific declaration 
of unfair competitive methods as illegal by statutory enactment 
in 1914. The Clayton Act, extending the meaning of unfair com- 
petition beyond the narrow limits of its common law definition, 
enumerated certain trade practices and business relationships 
which were forbidden. Thus the act condemned discrimination in 
prices charged to different purchasers, tying contracts, intercor- 
porate stockholding, and interlocking directorates, where the ef- 
fect of each is “substantially to lessen competition or tends to 
create a monopoly in any line of commerce.” The prohibition of 
local price discrimination allows further leeway for reducing prices 
on account of the quantity sold or differences in selling and trans- 
portation costs and for changes made in good faith to meet com- 
petition. Viewed broadly, these prohibitions do not, as a matter 
of fact, greatly alter the actions condemned by the older statute, 
for it had long been the practice of the courts in proceedings 
under the Sherman Act to consider the use of such devices prima 
facie evidence of a violation of the law. 

But the present interest lies not in the discussion of how far the 
new legislation widened the scope of the old. It is concerned rath- 
er with the methods by which the Clayton and Trade Commission 
Acts sought to accomplish the purpose for which they were in- 
tended. And that again focuses attention largely on the matter of 
phraseology. By allowing the various exceptions indicated above, 
the Clayton Act was so worded as to lead inevitably to conflicting 
interpretations and endless litigation. What, for example, con- 
stitutes a “substantial” lessening of competition? And how dis- 
tinctly can the line be drawn between price-cutting to ‘‘meet” 
competition and price-cutting to “extinguish” it? 

In part, the Federal Trade Commission Act was designed to 
cope with these objections. Section 5 of this statute empowers the 
Commission to issue orders restraining individuals, firms, and 
corporations, except banks and common carriers, from using “un- 
fair methods of competition,” which by the same section are de- 
clared unlawful. What is and what is not covered by the phrase 
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was purposely not stipulated. By this means it was intended to 
vest in the Federal Trade Commission wide powers for the en- 
forcement of the Clayton Act and the development of a stricter 
business code. But, the validity of the orders of the Commis- 
sion against unfair practices must be passed upon by the courts to 
which application must be made for decrees making the orders 
effective. Unfortunately the work for the Commission has been 
hampered somewhat in this respect by the attitude of the Su- 
preme Bench toward its administrative orders. 

The first really important test of the law was made in Federal 
Trade Commission v. Gratz.” The facts of this case developed be- 
fore the Commission and the courts show that the firm of Warren, 
Jones, and Gratz was sole agent of the Carnegie Steel Company 
for the distribution of steel ties used in baling cotton; that the 
concern was also the sole agent in its territory for the largest 
manufacturer of jute bagging in the United States; and that in 
many instances it refused to sell ties unless the customer would 
also purchase a stipulated quantity of bagging with his ties. This, 
the Commission held, hindered, if it did not prevent, the sale of 
bagging by competitors for such use, and constituted an unfair 
method of competition. It consequently issued an order for the 
abandonment of the practice. 

In reviewing the action, the Supreme Court undertook to de- 
termine not the question of abuse of administrative discretion but 
rather the primary question at issue. The decision revoking the 
Commission’s order rested, it is true, upon the technical point of 
pleading that “the first count of the complaint is wholly insuffi- 
cient to charge respondents with practising ‘unfair methods of 
competition in commerce’ within the fair intendment of those 
words.’ But it nevertheless indicated, as Professor Watkins 
says, “the assumption of a judicial power to review on its merits 
every case decided by the Commission.’’* This usurps a power 
clearly intended to be vested in the Federal Trade Commission, 

19 253 U.S. 421. See also 273 Fed. 478; 274 Fed. 571; 276 Fed. 686; and 282 Fed. 
81. 

20 253 U.S. 427. 

1 Industrial Combination and Public Policy, p. 269. 
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and greatly augments the possibility of conflicts which will go 
far toward defeating the purpose of the 1914 legislation. 

Fortunately, subsequent rulings of the Supreme Court dis- 
played a greater readiness to certify the authority of the Commis- 
sion in such cases,” which succeeded in abolishing some undesir- 
able and pernicious practices.** But a recurrence of this difficulty 
is by no means impossible. The respective authorities of the 
courts and the Commission should be definitely and finally 
settled. Judicial review of the Commission’s administrative or- 
ders is essential, but the scope of that review should be limited 
to matters of law. Unless the courts find a clearly arbitrary exer- 
cise of power, they should not substitute their opinions for those 
of the Commission. In view of the previous record, however, this 
sounds like barking at the moon. But is it really too much to hope 
that as the Commission grows older and the judgment of its per- 
sonnel becomes more mature that the Supreme Court, in the in- 
terest of sound administrative policy, will show a greater readi- 
ness to refrain from expressing opinions on purely business mat- 
ters and from interfering with its decisions? Are there not some 
grounds for believing that the seeming perverseness of the courts 
is due to the relative incompetence of the Commission? Is it not 
probable, furthermore, that the powers of the Federal Trade 
Commission may go through the same cycle of development as 
those of the Interstate Commerce Commission? 

We now return to a consideration of the difficulties encoun- 
tered in the interpretation of subsequent cases, resulting from the 
construction of the Sherman Act in the Oil and Tobacco decisions 
in 1911. The introduction of the “rule of reason” by the Supreme 
Court in those cases marks the beginning of an important change 
of public policy, so far as the legality of combinations of business 
competitors by consolidation is concerned. For conviction under 
the Sherman Law, it is no longer sufficient to point to the exist- 


22 See, for example, Federal Trade Commission v. Beech-Nut Packing Co., 257 U.S. 
441; and Federal Trade Commission v. Winsted Hosiery Co., 258 U.S. 483. Reference 
to Federal Trade Commission v. Raladam, 283 U.S. 643 will show, however, that this 
was by no means uniformly true. 


23 Cf. Van Camp v. American Can Co., 278 U.S. 245. 











200 THE JOURNAL OF BUSINESS 


ence of comprehensive mergers actually or potentially in restraint 
of trade. Mere size is not condemned, nor is the existence of un- 
exerted power an offense.** For dissolution it is necessary to go 
farther and demonstrate the ill effects upon the community or 
upon competitors which the use of the power resulting from the 
control of market permits. 

But the Supreme Court has not consistently and logically ad- 
hered to this doctrine in the application of the rule.” Combina- 
tions by fusion or merger are looked upon favorably; but its atti- 
tude toward confederations by agreement on uniform business 
policies is distinctly different. For this latter type of business 
arrangement, the test of reasonableness apparently does not hold. 
While concerns may merge and as a result follow a uniform price 
policy and organize their markets as a single unit without break- 
ing the law, similar behavior on the part of trade associations or 
groups of concerns maintaining separate existence is judged illegal 
and condemned. That the particular action may be “‘reasonable” 
or even that it may be in the public interest does not seem to alter 
the case. 

. it does not follow that the agreements to fix and maintain prices 
are reasonable restraints and therefore permitted by the statute merely be- 
cause the prices themselves are reasonable. ... . The power to fix prices, 


whether reasonably exercised or not, involves power to control the market 
and to fix arbitrary and unreasonable prices,”’*7 and is therefore unlawful. 


As Professor Watkins so forcibly remarks, 


The court does not in these cases apply the measuring rod of reasonable- 
ness to the magnitude of the restriction, considered purely extensively, or 


24 For specific opinions, see Buckeye Powder Company v. E. I. du Pont de Nemours 
Co., 248 U.S. 55 and United States v. United Shoe Machinery Co., 247 U.S. 32. 

2s United States v. United States Steel Corporation, 251 U.S. 417. 

26 For an excellent detailed account of the varying and conflicting Anti-Trust 
decisions of the Supreme Bench, see the article by Milton Handler in the Columbia 
Law Review, February, 1932, p. 179. Limits of space restrict this paper to a brief 
consideration of the peculiar slant of the law regarding business confederations, but 
Professor Handler demonstrates also the existence of considerable uncertainty in 
the interpretation of cases entirely confined to combinations by fusion. Cf. especial- 
ly, pp. 219, 221, 229, 233, 234-35, and 241. 

27 United States v. Trenton Potteries Company et al.; 273 U.S. Brief comments on 
this subject in the light of the Appalachian Coals decision appear on p. oo, n. 212. 
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to the specific effects of the joint action. But this, clearly, if true, amounts 
to no more than saying that the “rule of directness” as expounded by Justice 
Peckham in the Trans-Missouri case continues to be the legal standard for 
associated action among business competitors. Calling such a test an illus- 
tration of the “rule of reason” is a mere euphemism, designed apparently to 
save the judicial face by avoiding a recognition of the want of logic in adopt- 
ing one standard for business confederacies and another for business consoli- 
dations.” 


The peculiar outcome of this judicial construction of the law has 
been to foster the merging of business competitors, a condition 
which the statute was originally designed to prevent. 

Even if attention is confined wholly to trade associations, it 
becomes no less difficult to reconcile the vacillating interpreta- 
tions of the Supreme Bench. Four highly important and inti- 
mately connected decisions” will serve as illustrations. In none 
of the four cases did the Court find a definite contract to restrict 
competition. In the first two cases it found sufficient evidentiary 
facts to justify the implication of an agreement to restrain com- 
merce and the actions were condemned. In the second two the 
inference of an implied contract was lacking and the confedera- 
cies were allowed to continue unmolested. It is debatable if the 
facts in the Hardwood Manufacturers’ and Linseed Crushers’ asso- 
ciation cases were sufficiently different from those in the Maple 
Flooring and Cement cases to justify contrary judgments.” But 
it is unquestionable that the change in the public attitude brought 
on by altered business conditions coupled with the changes which 
occurred in the membership of the Supreme Court** during the 
interval between the two groups of decisions played an important 
part in settling the outcome of the latter cases. The influence of 
such factors should be reduced to a minimum. 

28 Industrial Combinations and Public Policy, p. 258. 

29 American Column and Lumber Co. v. United States, 257 U.S. 377; United States 
v. American Linseed Co., 262 U.S. 371; Maple Flooring Association v. United States, 
268 U.S. 563; and Cement Manufacturers Protective Association v. United States, 
268 U.S. 588. 

3° Cf. M. W. Watkins, American Economic Review, Suppl., March, 1926, pp. 231- 
35- 

3* Milton Handler, op. cit., pp. 242-43, effectively tabulates his data to suggest 
the same objection to Anti-Trust decisions as a whole. 
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Whatever may be one’s opinion with respect to the soundness 
of the doctrine established by the Supreme Court in the Oil and 
Tobacco cases, there is no escape from the fact that it is the pres- 
ent law of the land. But that by no manner of means puts an end 
to the difficulties. It still imposes upon the courts the obligation 
to determine in each instance whether an established restraint of 
trade is a reasonable or an unreasonable interference with the 
competitive adjustment of supply and demand. As such it reposes 
in the judiciary a vast and undefined administrative power which 
leaves the business world in continual doubt as to what consti- 
tutes legal action for combinations in restraint of trade. Lacking 
a fixed standard by which lawful procedure may be judged, it 
opens the door to the employment of legal subterfuges designed to 
evade the statute, and conviction for control of the market is, as 
a result, practically impossible of attainment. Moreover, it has 
probably created a mass of secret trade agreements which would, 
in part at least, be brought to light if the uncertainty surrounding 
the legislation was dispelled. 

Under the present Anti-Trust acts the Supreme Court is in fact 
actually substituted for Congress, for whenever the doctrine is 
invoked, the law is not only administered by the Supreme Court 
but actually made by it.* It is conceivable that the judiciary will 
be so enlightened and so alert to the public interest as to fashion a 
body of settled principles in harmony with the highest ideals of 
public policy. Once or twice in a generation one or two men come 
to the Bench whose breadth of vision is such as to compel confi- 
dence in just such a possibility. But experience has amply demon- 
strated that, with the most honorable of intentions, the highest 
tribunal, as normally constituted, is fitted neither by training nor 
temperament* to be led far astray of the legal field by the am- 


32 Cf. J. R. Commons’ Introduction to Edward Berman’s excellent book, Labor 
and the Sherman Act. Also Cummins’ Report, 62d Cong., 3d sess., 1913. 


33 “In the lower federal and the United States Supreme Court alike, the judges 
who must decide belong to the craft of the law; they know more of Cooley on Black- 
stone than of erudite treatises on monopoly; they possess minds filled with the ques- 
tions habitual to a combat at law. You will find them asking about presumptions, 
burden of proof, and evidence; about the devices of procedure, and the immunity 
against self-incrimination. The case may, as likely as not, be swallowed up in the 
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biguities of the Sherman Act without embroiling itself in political, 
social, and economic controversies and exposing itself to severe 
and justifiable criticism from the public. From this it necessarily 
suffers immeasurable damage to that respect and confidence so 
essential to its usefulness in what should be its normal sphere of 
action. 

The necessity for devising new legislation which shall define 
as precisely as possible conditions under which persons and cor- 
porations shall be permitted to engage in commerce appears to us 
perfectly clear. Otherwise, business interests and the courts have 
no solid foundation upon which to proceed, and continual turmoil 
is the result. Unfortunately, however, the task of determining 
what combinations are lawful and which are illegal is more easily 
set than accomplished. Certainly it is beyond our competence to 
draft such a law. But it is hard to believe that the situation 
herein described is unavoidable. Can it be that we lack sufficient- 
ly expert legal and economic talent to create a statute in which 
much, if not all, of the uncertainty and ineffectiveness of the 
present legislation would disappear? Would not even a mere ap- 
proach to such a fixed standard of legality be so much pure gain? 
As a first approximation, certain requirements for a more stable 
and effective Anti-Trust Law deserve further attention. We pro- 
ceed to a consideration of these with the hope that the following 
pages may prove suggestive to those who have the ability and 
are willing to undergo the painstaking labor necessary to complete 
the task. 

Perhaps the most troublesome aspect of the Sherman Act is 
that it attempts too much. At least that has been the difficulty 
resulting from the judicial construction given to the comprehen- 
sive language of the statute. It is so worded that strikes, boycotts, 
and other concerted efforts of labor have been condemned under 
it as illegal obstructions to interstate commerce. While certain 
activities of labor organizations are, from the point of view of 
public welfare, clearly undesirable, and should not be allowed to 


multitude of relevant or irrelevant issues.”” W. H. Hamilton, ‘The Anti-Trust Laws 
and the Social Control of Business,’’ a paper included in The Federal Anti-Trust 
Laws, A Symposium, p. 8. 
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remain unsupervised, they usually bear little or no resemblance to 
the type of practices originally intended to be prohibited by the 
act. Much would be gained by omitting them from the list of 
offenses condemned by the new legislation and subjecting them 
to regulation under entirely separate statutes. Their omission 
could be easily accomplished, as the late Professor Young sug- 
gested,™ by leaving out the words “or commerce” from the first 
three sections of the Sherman Act. Or more certainly, perhaps, to 
avoid all doubt as to constitutionality, by substituting the phrase 
“in restraint of competition in commerce” for the words “in 
restraint of trade or commerce.” Incidentally, but nonetheless 
significantly, such a change would give the new legislation an ele- 
ment of consistency lacking in the Sherman Act by making it 
definitely a law against monopolizing. In this way, the pitfalls 
of attempted prosecution for “interference with the movement 
of commerce” as distinct from “restraint of trade’’ would be 
avoided. 

The exemption of workingmen from the operation of the Anti- 
Trust laws is not a new idea. It was, in fact, a specific purpose 
of the Clayton Act to bring that to pass. But successful realiza- 
tion of the object was frustrated by the unfavorable interpreta- 
tion given to an ambiguously worded labor section of that statute. 
To avoid a repetition of such experience, the complete segregation 
of the regulation of trade union activities has been suggested. 

Reference has already been made to the fact that the Anti- 
Trust laws forbid unfair competition. But the courts, in inter- 
preting the significance of this phrase, have given it a narrow, 
antiquated meaning far less comprehensive than the business 
man’s concept of what the term should include. A large group of 
practices*’ which it is quite generally thought desirable to eradi- 
cate have thus gone unregulated. Section 2 of the Clayton Act, it 
is true, attempts to deal with such abuses, but, as has already 
been noted, it is so hedged in with provisos and allows so much 
leeway for escape that the purpose of the act is practically nulli- 


4 The Journal of Political Economy, March, 1915, p. 217. 


3s Among these may be mentioned the various concessions, rebates, and other de- 
vices for granting preferences to purchasers in large quantities. 
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fied. The Federal Trade Commission has persistently contended 
for the power to cope with the evils, but until recently, in the 
Van Camp case, judicial sanction has been withheld. ‘“Neverthe- 
less,” as Professor Copeland holds, “this decision is as yet un- 
supported by other decisions, and a long period of years will 
probably intervene before the court will reach the stage through 
its decisions that could be attained at once by positive legisla- 
tion.”’3° 

Another purpose of the Clayton Act was to increase the Federal 
control over holding companies. To that end, it prohibits inter- 
corporate stockholding where the effect may be ‘“‘to substantially 
lessen competition’”’ between such corporations, to ‘“‘restrain com- 
merce,” or “to tend to create a monopoly.” But the 1914 statute, 
excepting the relatively immaterial, though troublesome, restraint 
placed upon the corporations directly concerned where the ac- 
quisition of stock reduced competition between them, added little 
to the existing law. Ever since the Northern Securities decision,;” 
in April, 1904, the same practices were clearly condemned by the 
Sherman Act. Other evils of intercorporate stockholding, opening 
the way to various fraudulent practices and artificial concentra- 
tion of power,* were reached by neither statute. 

The explanation of this omission lies, no doubt, in the exclu- 
sive object of our Anti-Trust laws to protect the public, as dis- 
tinct from shareholders, from the abuse of the power which com- 
binations of competing units gives. But the interests of security 
owners as a class are of considerable, if not equal, importance and 
are deserving of attentive consideration. This has become es- 
pecially true in recent years when the ownership and control of 
business enterprises have been deliberately and effectively sepa- 
rated largely, though by no means exclusively, through the wide- 

3% Harvard Business Review, April, 1932, p. 300. See this page also for specific 
recommendations on how to eliminate these preferential practices, which Professor 
Copeland terms “probably one of the most injurious influences at work in our com- 
petitive system.” 

37 193 U.S. 197. 

% Cf. W. Z. Ripley, Main Street and Wall Street. 
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spread use of holding companies.*® On this account, the inclusion 
in the new legislation of necessary clauses designed to curb the evil 
and notorious practices of this device is urgently recommended. 
As a sound beginning in this direction, greater publicity should be 
demanded through a prescribed system of uniform accounts. 

This will not prove easy, however. Despite the express author- 
ity with which Congress endowed the Federal Trade Commission 
to compel testimony and to demand documents and reports,” the 
Commission has witnessed the gradual emasculation of its inves- 
tigatory power by the courts" until it is now able to bring to light 
only such matters as the business community sees no harm in 
disclosing. There is, in fact, considerable doubt as to the consti- 
tutionality of the requirement of standardized accounting, but it 
is thought that the Federal taxing power may be invoked to give 
the necessary control over reports. Whether accomplished as an 
incident to the taxing power or through specific statutory au- 
thorization by Congress, access to this and allied factual informa- 
tion is indispensable for effective regulation of industry in general 
and holding companies in particular. Compulsory Federal char- 
ters* for all corporations engaged in interstate and foreign com- 
merce would add materially to the effectiveness with which any 
scheme for uniform accounting systems could be carried out and 
also to the completeness with which these abuses could be eradi- 
cated. As a matter of practical politics, however, it might be well 
not to press the matter of Federal incorporation until standard- 
ized accounting became firmly entrenched. 


39 Cf. Gardiner C. Means, Quarterly Journal of Economics, November, 1931, p. 68, 
For an account of various other devices by which intercorporate abuses are per- 
petrated see A. A. Berle, Jr., Columbia Law Review, December, 1931, p. 1239. 


4 In secs. 6, 9, and 10 of its organic act. 


4* See Federal Trade Commission v. Smith, 34F (2d) 323 (S.D. N.Y., 1929). On 
this point a distinction needs to be noted between public utilities and private busi- 
ness. Cf. the decisions in Interstate Commerce Commission v. Brimson, 154 U.S. 447; 
United States v. Los Angeles and St. Louis R.R. Co., 273 U.S. 229; and those in Stay- 
ford v. Wallace, 258 U.S. 495; Tagg and Morehouse v. United States, 280 U.S. 420; 
Williams v. Standard Oil Co., 278 U.S. 235. 


42 As to the constitutionality of such a law, see M. W. Watkins, Michigan Law 
Review, XVII, pp. 64, 145, and 238. 
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With the enactment of the Trade Commission Act in 1914, a 
new policy regarding the Federal attitude toward industrial com- 
binations was announced. The need of greater emphasis on meas- 
ures of prevention, rather than on methods designed to cope with 
monopolistic situations which had been allowed to become crys- 
tallized, was clearly recognized. Experience had demonstrated 
the unwisdom of waiting upon the execution of schemes prohibit- 
ed by the law, and an administrative agency in the person of the 
Federal Trade Commission was created for the purpose of check- 
ing the violations before they occurred. By substituting for meth- 
ods of repression, machinery for control, it was hoped to secure a 
prompter, more direct, and essentially economic settlement of the 
problems arising in this connection. Punitive measures would, 
it was anticipated, become less necessary and dissolution decrees 
less numerous as unscrupulous methods of business were stopped 
at their source. 

Prior to the passage of this act, business interests, impressed 
with the uncertainty and confusion of existing law, were strongly 
in favor of a body to which they could take their plans for approv- 
al. Such a body the President’s message encouraged them they 
would find in the Federal Trade Commission, to which they could 
go for “the advice, the definite guidance and information” which 
they sought. But the statute had not been in force more than a 
few months when it became clear that the Commission would not 
undertake to give advice in advance on the legality of proposed 
commercial arrangements. Business men are, in effect, told to pro- 
ceed with their plans without benefit of pre-judgment;* but are 


43 According to Javits, Business and the Public Interest, p. 175, a certain degree of 
effective prior approval is now obtainable under the Sherman Law. As it is there ex- 
plained, the Attorney General brings a restraining order after a contract is entered 
into but before any acts have occurred in compliance with the contract. That is pre- 
cisely what happened in the recent merger of the Standard Oil Co. of New York and 
the Vacuum Oil Co., in which case an injunction was sought to forbid the union but 
it was denied. An appeal was contemplated, but the Attorney General finally an- 
nounced that it would not be pressed. Thus, it is set forth, business men have avail- 
able what is substantially prior approval obtained with considerable ease. Regret 
is expressed that this is not more generally understood. 


Cf. also the paper by G. H. Montague in The Federal Anti-Trust Laws, A Sym- 
posium, pp. 26-27. 
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warned that breaches of the law will be condemned and prose- 
cuted. The outcome has been a continuance of that unsettle- 
ment which has proved so troublesome in the past. 

It is therefore suggested that the new legislation should impose 
upon the Federal Trade Commission the obligation to approve or 
disapprove all proposed transactions submitted to it within the 
scope of the anti-Trust statutes. To avoid conflicts with the 
courts, however, such action should not be considered as definitely 
precluding the possibility of further prosecution. In fine, it would 
constitute no more than an advisory opinion from a responsible 
board. But while approval (or disapproval) by the Commission 
may not prove as effective as approval by the courts, its effect as 
a practical bar to subsequent adverse action should not be dis- 
missed lightly. Though lacking legal sanction, such advisory 
opinions should, nevertheless, make liability under the Anti- 
Trust laws considerably less likely, and therefore go far toward 
supplying the widely desired element of certainty now entirely 
lacking. This should prove especially true if and when a superior 
Commission personnel succeeds in generating increased public 
confidence in the soundness of its judgment. Moreover, the re- 
duced, though still present, possibility of attack from the courts 
should serve as a “big stick’’ against abuse by overzealous par- 
ticipants in proposed combinations of the privilege thus made 
available. It is to be hoped that a genuine spirit of co-operation 
among all parties in interest will reduce the possibilities of con- 
flict to a minimum. 

In order still further to permit the Federal Trade Commission 
to act in the preventive capacity which Congress and the public 
had in view upon its creation, the Commission should also be au- 
thorized to engage extensively in trade practice conferences, and 
be given the added power to recommend changes or readjustments 
in the activities of companies violating the laws to permit them to 
function legally thereafter. Reversely, the power should be re- 
tained to order conformity to them where lapses have occurred. 

Objection may be raised that the entire effect of such a plan is 
merely to transfer from the courts to the Federal Trade Commis- 
sion the ultimate task of determining vexatious matters of busi- 
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ness. To this objection there are two answers. First, it should be 
remembered that the important point of this paper is that of re- 
stricting as far as possible the area within which the necessity for 
personal interpretations may arise. More specific legislation is 
absolutely essential in order that the Commissioners may have a 
comparatively fixed standard by which to judge legality. As the 
laws are at present constituted, the courts differ even in those 
cases where the facts are substantially, if not entirely, the same. 
More than a slight improvement in this respect from the Com- 
mission can hardly be anticipated, unless the laws are greatly al- 
tered. If the penumbra of doubt can be materially narrowed, the 
number of cases calling for special adjudication will be corre- 
spondingly reduced. Is it too much to expect that this can be 
done? Are there not strong reasons for believing that it could 
have been originally accomplished, if the universal disquietude of 
the period had not prevented Congress from reaching an agree- 
ment on the various sets of particularizations which were offered 
as amendments to the general phrases of the Sherman Act? 

Second, it is urgently to be desired that all remaining matters 
of commercial controversy should be decided by the Federal 
Trade Commission acting in a quasi-judicial capacity, rather 
than, as is true now, by the agency of the courts alone. In this 
way, an essentially economic, rather than a technically legal, 
settlement of these troublesome problems will be secured. Appeal 
to the courts from the cease and desist orders of the Commission 
are, of course, still to be permitted. But judicial jurisdiction 
should be confined to matters of a strictly legal nature, leaving 
the determination of business policies entirely to the authority of 
the Federal Trade Commission. Here again, it mst be admitted 
that if the courts continue to remain jealous of their power and 
refuse to vest authority in an agency better fitted to exercise it, 
this suggestion would obviously fail to become effective. 


4 For an opinion of one of its framers that the Sherman Act was intentionally 
left vague in order that the responsibility of determining its exact scope might be 
left to the Courts, see G. E. Edmunds, North American Review, December, 1911, 
p. 801. 

4s Cf. the argument of Colonel W. J. Donovan for a Commerce Court, Annals, 
American Academy of Political and Social Science, January, 1930, p. 138. 
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It is, perhaps, superfluous to add that the unquestionable lapses 
in the present Commission’s record, with all due respect for its 
constructive accomplishments, must be avoided. The remedy 
lies in the appointment of intelligent commissioners who believe 
firmly in the spirit of the Anti-Trust laws, for after all the ulti- 
mate success of that administrative agency depends largely upon 
the quality of its personnel. Pettifogging membership may easily 
wreck the entire experiment; but fortunately the Interstate Com- 
merce Commission affords a concrete instance of the possibilities 
in the opposite direction. 

But by narrowing the field of interpretation through the estab- 
lishment of a more definite statutory standard, much of the flexi- 
bility inherent in the prevailing system disappears. So far as the 
vagueness of the present statutes permits the exercise of a judg- 
ment the ultimate effect of which is to bring the law into conform- 
ity with the changing facts of industrial life, the passing of that 
element of flexibility is to be regretted. But the evils of the situa- 
tion demand correction. If the embarrassing unsettlement arising 
under the present statutes was primarily the result of changing 
conditions rather than of the law itself, a strong case would exist 
for leaving things as they are. But alterations and inconsistencies 
in the decisions of the courts have been altogether too rapid and 
too numerous to lend much weight to this view. Instead of a 
progressive, though not necessarily uninterrupted, development 
in the right direction, the decisions of the courts too often indicate 
that those who render them are bewildered by the extreme in- 
definiteness of the legislation now on the books.** And though 
altered conditions can be met under the suggested plan practically 
only by the slow and cumbersome process of amendments,” that 


4 After an exhaustive survey of the Anti-Trust cases which have come before the 
courts, Professor Handler concludes, “‘. . . . when all is said and done, the fact re- 
mains that the decisions are in good part inconsistent and the opinions hopelessly 
confused. No serious attempt has been made by the Supreme Court to clarify the 
subject or to offer any guidance to the bar. Previous decisions have been ignored or 
dismissed with a vague reference. Its opinions have been marked by a disheartening 
lack of candor. No explanation has been given for obvious shifts in view.”’ Columbia 
Law Review, February, 1932, p. 271. 

47 It should be remembered, however, that in so far as the new legislation is not 
entirely rigid some elasticity still remains. 
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is probably no worse than the backing and filling uncertainty of 
the existing law under which the flexible element is contributed 
wholly by the courts. 

This compels consideration of the question whether develop- 
ments during the past forty years have not created a situation in 
which the restrictions originally imposed by the Sherman Act 
have largely outlived their usefulness. Probably a greater liberal- 
ity toward all sorts of business schemes is really necessary for the 
smooth functioning of industry. It is submitted, however, that 
the issue is not paramount. Certainly to lay the blame for the 
current business depression on the Anti-Trust laws is sheer non- 
sense. From the point of view of trust legislation and its effect 
upon the long range stability of industry, the most pressing need 
is not so much the liberalization of the Sherman Act as a new law 
based upon a thoroughgoing revision of existing statutes in order 
to eliminate much of the unsettlement and dissatisfaction attach- 
ing to the acts now on the books. In this way the Anti-Trust laws 
will be brought into closer conformity with modern practice and 
current ideals of maximum business security. So far as it is 
thought desirable to liberalize the acts, the question can be dealt 
with as an integral part of the more important task just described. 

But the dual standard by which combinations by fusion are 
now looked upon favorably and those of business confederations 
are condemned is difficult to defend. So far as the Anti-Trust 
laws are designed to protect the public welfare, there are, in fact, 
more reasons for allowing agreements in the form of trade asso- 
ciations than equally concerted action through mergers. The for- 
mer organization is inherently the weaker and infinitely more sub- 
ject to internal disagreement as to unified policies to be pursued. 
Furthermore, even if the activities of trade associations should 
become unduly restrictive, it is possible to prohibit their further 
indulgence with less permanent harmful effects than in the case of 
mergers, where dissolution raises very serious problems. Either 
the strings have got to be tightened around actual consolidations 
or, more preferably perhaps, the bars must be lowered to allow 
the looser form of amalgamation the same relative freedom of ac- 
tion now held to be legal for the stronger. As a sound general rule, 
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contracts between competitors restraining their rivalry should be 
deemed lawful if and when a merger between such competitors 
would be allowed to remain unmolested.* 

One further related question needs to be considered. What 
should be done with the coal, oil, copper, agricultural, and similar 
industries in which excessive competition has obviously created a 
deplorable state? The point is being increasingly made, and the 
present law recognizes its validity by specific exemptions, that 
combinations in those industries should be freed from prohibi- 
tions of the Anti-Trust statutes. With this view we are unable to 
agree.” A list of exceptions, once established, has a habit of grow- 
ing. Nothing would stand in the way of a similar request for ex- 
emption from numerous other so-called key-industries which, by 
reason of more or less permanent subsequent circumstances, 
found competitive conditions intolerable. And the case for grant- 
ing the privilege, should it be allowed in other instances, would 
be unassailable. Carried out unflinchingly, the arguments now 
advanced for special favors for the industries mentioned above 
would lead ultimately to the establishment of so wide a zone in 


4# Since this was written, the U.S. Supreme Court has taken an important step in 
the direction of greater liberality toward trade associations in its decision in the 
Appalachian Coals case. Reversing a ruling of the lower court, the Supreme Bench 
gave its approval to a sales combination of 137 bituminous coal producers, saying 
significantly, ‘Nothing in theory or experience indicates that the selection of a 
common selling agency to represent a number of producers should be deemed to be 
more abnormal than the formation of a huge corporation bringing various independ- 
ent units into one ownership.” 

Whether this decision represents a permanent change of policy toward trade as- 
sociations, however, is another matter. Dissapointment may await those who see in 
the ruling a final inclination on the part of the Court to sweep aside the distinction 
hitherto made between business confederacies and mergers. Indeed, the Supreme 
Court, in charging the District Court to retain jurisdiction, apparently looks upon 
this case as no more than an experiment. It is, after all, an open question how far 
the exigencies of the present business situation was the dominant influence in the 
Court’s ruling. Only the future can tell if the Court will look with equal favor upon 
similar projects when times are more prosperous, or when such proposals emanate 
from participants engaged in a less unfortunate enterprise than the bituminous coal 
business. 

49 The activities of export associations and shipping conferences should not be 
restricted so far as they are subject to a rivalry over which our own laws have no 
control. 
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which the legislation became inoperative as to reduce it to an 
absurdity. 

But there is no denying the seriousness of the situation ex- 
isting in the coal and oil businesses, for example. In such cases 
the most obvious solution which comes to mind is the neces- 
sity for amending the land laws to permit unit development. In 
addition, under the scheme urged here, a remedy would be avail- 
able to enterprises in those fields, which could submit proposals 
for co-operative action to the Federal Trade Commission for its 
approval. Should the Commission find it lawful and in the public 
interest to sanction their actions, a way would be left open for 
achieving some, if not all, of the advantages now sought through 
specific statutory exemptions. Furthermore, should the proposed 
plan be carried out, it would reduce to a minimum the necessity of 
“winking” at the law in times of stress, as the Supreme Bench has 
done in the Oklahoma oil case® in which price fixing was evasively 
and erroneously held to be no part of the scheme to restrict out- 
put. Fortunately recent decisions of the Supreme Court have 
tended to broaden the scope of the Commission’s jurisdiction in 
its judgment concerning the effect of particular actions upon the 
“public interest”’ and afford a basis for hope that therein lies the 
key to the solution of the problem just discussed.™ 

It is evident from the foregoing discussion that wide powers 
have been vested in the Federal Trade Commission by the pro- 
posed legislation. It is our firm belief that an adequate settlement 
of the trust problem waits upon the creation of a competent staff 
of commissioners who comprehend the full significance of legisla- 
tive regulation and administrative supervision of competition in 
industry, and who are in complete sympathy with the laws de- 
signed to bring those conditions to pass.* Probably the most 
valuable forward step of existing legislation, in dealing with this 
intricate phase of business, was taken in 1914 with the establish- 


%° Champlin Refining Co. v. Corporation Commission of Oklahoma et al., 286 U.S. 
210. This opinion was delivered May 16, 1932. 

5st See Van Camp v. American Can Co., 278 U.S. 245. For a decision restricting 
the scope of the Commission, cf. Federal Trade Commission v. Raladam, 283 U.S. 643. 

5? For a suggestion regarding an effective reorganization of the Federal Trade 
Commission, see M. W. Watkins, Columbia Law Review, February, 1932, p. 287. 
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ment of the Commission. But under the proposed plan, the pow- 
ers of the Federal Trade Commission are at once enlarged and 
restricted: expanded by extending its jurisdiction to all border- 
line cases; curtailed by narrowing its field of action through speci- 
fying as clearly as may be possible what constitutes legal action 
for combinations in restraint of trade. 

Experience has amply demonstrated the possibility of inau- 
gurating and enforcing higher standards of market conduct and 
trade relations through a judicious administration of sound laws. 
This is the goal which is sought. Failing this, a probable alterna- 
tive is a policy of nationalization under which the remains of 
private responsibility for the conduct of industry will disappear. 
There are grounds for believing, however, that this undesirable 
step will not be required. But it is necessary to devise an im- 
proved code for the adequate regulation of industry to avoid it. 
More than forty years of experience in the application of the 
Anti-Trust acts affords a substantial basis for meeting the chal- 
lenge. Instead of denouncing the administration for its deter- 
mination to enforce the law, the business community would be 
better employed in assisting Congress to perform with wise states- 
manship the task which lies before it. 




















MARGINS, EXPENSES, AND PROFITS OF CHICAGO 
RETAIL MEAT STORES 
ROY C. LINDQUIST AND HOWARD C. GREER" 


HE difficulties which confront retail merchants in a period 

of rapidly falling prices are well exemplified in the experi- 

ence of a group of retail meat stores in Chicago in the five- 
year period from 1928 to 1932. While the physical volume of busi- 
ness handled by the meat trade changed very little from year to 
year during this period, meat prices declined drastically from 
about the middle of 1929, and in 1932 were only about half as 
great as three years previous. In spite of the reductions in oper- 
ating expenses which meat retailers were able to accomplish, the 
shrinking margins which accompanied lower dollar sales cut 
heavily into net profits, in many cases eliminating them alto- 
gether. Particulars of the experience of a representative group of 
stores are given in this article. 

The stores included in the study were not the same stores in 
every year, but the characteristics of the group studied each year 
were similar. This being the case it seems probable that the 
ratios and unit figures for each year are fairly typical of the experi- 
ence of the average Chicago meat market for that year, and that 
the averages may be accepted as reasonably dependable for com- 
parative purposes. An independent analysis of identical stores 
for consecutive two-year periods gave results which were very 
similar to those for the entire group, suggesting that the change 
in the make-up of the group as a whole has not materially affected 


the results. 

«(Epitor’s Note.—In his capacity as consulting accountant for a number of 
Chicago retail meat stores Mr. Lindquist has collected data on sales, gross margins, 
operating expenses, net profits, and other operating factors of a group of Chicago re- 
tail meat markets for each of the five years 1928-32. Through his aid the informa- 
tion covering all five years has now been arranged in such form as to make possible 
a comparison of the results for the entire period. Mr. Greer, director of the Institute 
of Meat Packing at the University of Chicago, has analyzed the figures and in this 
article points out some significant features of the results.] 
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The markets ranged in size from small one-man shops to large 
stores employing as many as seven or eight men. About two- 
thirds of the stores employed three men or less. Annual sales vol- 
ume ranged from $17,000 to $222,000 in 1928, and from $14,000 
to $105,000 in 1932. The group included both cash-and-carry and 
credit-and-delivery stores, with the former predominating. 

The operating accounts of all the store were kept according to 
a uniform method, under the supervision of one of the authors. 
Operating expenses in every case included not only the actual 
amounts paid out for expenses but also an adequate allowance for 
salary to the proprietor and rent of the premises occupied. De- 
preciation on fixtures, machinery, and equipment was computed 
for all stores at the annual rate of 10 per cent of estimated replace- 
ment costs. No charge was included in the expenses for interest 
paid or for interest on the proprietor’s investment. 

Table I shows the number of stores included in the analysis for 
each year, the total sales in dollars, the average sales per store, 
and the volume of the smallest and largest stores included; also 
the average net profit, average inventory, average stock turnover 
in times per year, and average sales per clerk per week. These fig- 
ures indicate the scope of the data and the approximate character- 
istics of the stores studied. 

It will be observed that the average dollar sales volume was 
largest in 1929, and that it declined rapidly in 1930, 1931, and 
1932. (For 15 identical stores the percentage decline in dollar 
sales was even greater, suggesting that the average store in the 
group as a whole may have been a slightly larger store in the later 
years of the period than in the earlier ones.) Average net profits 
per store held up throughout 1930 and 1931, but were drastically 
reduced in 1932. (For 15 identical stores the decrease was larger 
and began earlier; profits fell off in 1930, continued at about the 
same rate in 1931, and almost disappeared in 1932.) In spite of 
the declines, however, more than 75 per cent of the stores were 
still earning some profit in 1932. 

The average inventory of the stores was not reduced as rapidly 
as dollar volume and average price per pound; thus it appears that 
the average store in 1931 and 1932 was carrying a somewhat larger 
volume of goods in proportion to its trade than in 1929 and 1930. 
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This may be accounted for in part by the effort of many dealers 
to bolster up a declining volume by adding sidelines consisting of 


TABLE I 


DATA ON SALES, PROFITS, INVENTORIES, ETC., FOR ALL STORES INCLUDED 
IN STUDY FOR EACH YEAR 



































j 
1928 1929 1930 1931 1932 
Data for all stores: | 
Number of stores......... 37 39 45 | 50 44 
Number earning profits 30 33 34 | 43 | 34 
Total sales...............|$2,126,578 |$2,622,631 ($2,685,450 /|$2,461,126 |$1,809,171 
Average per store........ $ 57,475 |$ 67,247 |$ 50,676 |$ 40,222 |$ 41,117 
Sales—smallest........... $ 17,000 |$ 14,455 |$ 11,764 | 8,233 i$ 13,862 
Sales—largest...... ..../$ 222,000 |[$ 231,049 |$ 213,232 I$ 116,631 |$ 105,012 
Average net profit per store|$ 1,839 |$ 2,354 |$ 2,685 |$ 2,215 |$ 1,069 
Average inventory per store|$ 523 |$ 693 |$ 639 |$ 570 |$ 476 
Stock turnover (times per 
SE npcisisteauneen’ 81.1 75.0 70.3 57.4] 60.2 
Sales per clerk per week... ./$ 401 |$ 410 |$ 380 |$ 328 |$ 267 
Data for 15 identical stores: | 
Average sales per store..../$ 59,797 |$ 57,320 |$ 48,773 |$ 39,959 |$ 30,474 
Average net profit per store|$ 2,318 |$ 1,901 |$ 1,297 i° 1,282 is 293 
TABLE II 
PERCENTAGE CHANGES IN SALES, EXPENSES, AND PROFITS 
PERCENTAGE CHANGE FROM 1929 PERCENTAGE 
CHANGE 
FROM 1931 
In 1930 In 1931 In 1932 IN 1932 
Average per store for all stores: 
SON —-GRENEE. 0s cceccscccs —11.2 —26.8 —38.8 —16.5 
Saleo—pounds.........0secce0e — 2.5 — 1.4 + 1.1 + 2.0 
Profite—dGouers...........04+-. +14.1 — 5.9 —54.6 —51.7 
Average per pound for all stores: 
EE: kccccccantaws cans —13.5 —29.7 —47.4 —25.2 
SMR co arevsneccenncemse —16.5 —35.1 —52.5 —26.8 
IN 6 oa ona va nas nolo en — 2.9 —10.3 —29.4 —21.3 
Expenses: 
ME 55. Shin pietGcetass.orane a eaters — 8.1 —13.5 —29.7 —18.8 
BN ia auie en He warseains naa —14.3 —14.3 — 28.6 —16.7 
oi ccewevaccswaee wees a eee —14.3 —14.3 
, | ae eer ee — 5.2 —10.3 —25.9 —17.3 
er rrr ee +10.0 —10.0 —50.0 —44.4 
Average per store for 15 identical 
stores: 
ee —14.9 —30.3 —46.8 —23.7 
Profits—dollars............... — 34.9 —35.6 —85.3 —77.1 

















goods which move somewhat more slowly than the ordinary meat 
items. 

Table II shows the percentage of change from 1929 in sales and 
profits, first for all stores, and then for a group of fifteen identical 
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stores from which figures were obtained for each year of the peri- 
od. A final column in the table shows also the percentage of 
change in 1932 from 1931; it was in this last year that the most 
drastic declines took place and retail meat dealers encountered 
their greatest difficulties. It will be observed (as mentioned previ- 
ously) that the change in dollar sales volume was not greatly dif- 
ferent for the identical stores and for all stores included in the 
group each year; the change in profits, however, was much greater 
for the relatively small group of identical stores, which had a de- 
cline in profits over 80 per cent, compared with a decline of not 
quite 60 per cent for the entire group. 

Why did meat retailers’ profits decline between 1929 and 1932? 
The answer to this question may be found in an understanding of 
the nature of the meat retailer’s problem and in an examination 
of the details of operating results for the years under review. 

Since meat is a perishable product, and since the total supply 
available for consumption is determined by the amount of live- 
stock produced for market, the problem of meat processors and 
distributors is to find the price level at which the total available 
volume will move into consumption. Consumer demand for meat 
is elastic; it increases relatively when prices fall and decreases 
when prices rise. As the retailer encounters a decline in purchas- 
ing power among his customers—as he did in 1930, 1931, and 
1932—he must lower his prices to keep the available volume mov- 
ing. As he does this he must in turn reduce the price which he 
pays to the meat packer or wholesaler, in order to preserve a mar- 
gin out of which his operating expenses can be met. 

If he reduced his payment for meat purchased in exactly the 
same degree as his selling prices were reduced he would have a 
gross margin which would remain constant in percentage of sales 
but which would shrink in absolute amount as his dollar sales vol- 
ume declined. This would necessitate his reducing his operating 
expenses in the same proportion and at the same rate—otherwise 
his net profit would quickly disappear. 

Unfortunately, operating expenses are not subject to control in 
quite this way. Wages are about 60 per cent of the meat retailer’s 
expenses and in Chicago wages have been more or less fixed by 
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agreement with the organizations of meat cutters. In 1928 and 
1929 the standard scale for meat cutters was $45.00 per week, 
though many capable cutters received more. In 1930 and 1931 
there was strong pressure against wage reductions and the scale 
continued the same, though fewer men received premiums over 
the basic scale. In May, 1932, the scale was reduced, but by only 
$5.00 per week. Some retailers, however, were able to obtain 
meat cutters at wages lower than the union scale in the latter part 
of 1932. 


TABLE III 
SALES, MARGINS, EXPENSES, AND PROFITS IN CENTS PER POUND 


























1928 1929 1930 1931 1932 
SE PEE ee 29.1 31.0 26.8 21.8 16.3 
Cost of goods sold... . 22.7 24.2 20.2 15.7 11.5 
Gross margin........ 6.4 6.8 6.6 6.1 4.8 
Expenses: 
Pere 3.5 3.7 3-4 3-2 2.6 
reer 0.6 0.7 0.6 0.6 0.5 
RE eee 1.4 1.4 +8 1.4 1.2 
- | See 5-5 5.8 ‘9 5.2 4-3 
rere °.9 1.0 Es °.9 0.5 
Number of stores..... 13 12 16 25 20 




















Rentals were likewise difficult to reduce. Some were covered by 
leases running for more than one year, and few declined as rapid- 
ly as did the price of meats. Other expenses were also somewhat 
resistent to reduction; costs of electricity, gas, water, ice, and 
other items declined slowly or not at all. Only a small portion of 
operating expenses could be quickly and drastically cut. 

In spite of the difficulties mentioned, meat retailers in Chicago 
evidently did reduce their costs per pound of meat sold in each 
year after 1929. This is shown by the detailed operating state- 
ments in Table III. Since not all of the stores kept complete ton- 
nage records, the “per pound” figures are given for something less 
than half of the markets covered in the study, but the averages 
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are probably quite typical for the group as a whole. The changes, 
both in prices and expenses, may be readily observed. 

The average price per pound reached its peak in 1929 at 31.0 
cents. From this level the price declined 4.2 cents in 1930, 9.2 
cents in 1931, and 14.7 cents in 1932. The retailer was unable to 
make reductions quite so great as these in the cost of goods sold; 
average prices paid by him declined from the 1929 level only 4.0 
cents in 1930, 8.5 cents in 1931, and 12.7 cents in 1932. Thus in 
1932 the retailer was operating on a gross margin which was 2 
cents per pound less than in 1929—a margin decrease of approxi- 
mately 30 per cent. 

Expenses per pound were reduced each year, but with difficulty 
and more slowly. By 1932 the retailer had pared down his operat- 
ing expense from 5.8 cents per pound to 4.3 cents per pound, a 
decrease of 1.5 cents per pound, or about 25 per cent. With his 
margin less by 2 cents per pound and his expenses reduced by 
only 1.5 cents per pound the retailer necessarily had to make up 
the difference of o.5 cents per pound out of his net profit, which 
was thus reduced by that amount. Since this net profit was only 
1.0 cents per pound in 1929, the decrease of 0.5 cents meant a loss 
to the market proprietor of 50 per cent of his profit. (This was the 
decrease shown for all stores; for the small group of identical 
stores on which records were available for all five years the de- 
crease was even greater, as noted previously.) 

Although expenses per pound of product were reduced by sub- 
stantial amounts, the percentage of these expenses to total sales 
volume increased each year after 1929. This condition arose be- 
cause of the fact that meat prices declined more rapidly than ex- 
penses could be reduced. Thus it will be seen from Table IV that 
whereas average total operating expense in 1929 was approximate- 
ly 19 per cent of sales, in 1930 it was 20.6 per cent, in 1931 it was 
23.8 per cent, and in 1932 it was 26.6 per cent. The individual ex- 
pense items showed percentage increases of similar amounts. 

In a situation of this kind the only alternative for the retailer 
was to attempt to obtain a wider gross margin by paying propor- 
tionately less to the meat packer for his purchases. That the typi- 
cal retailer was successful in doing this during 1930 and 1931 is 
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indicated by the table. In 1932, however, he was not able to ob- 
tain enough additional margin to keep pace with the higher per- 
centage expense, and as a result his net profit percentage declined 
in that year to 2.6 per cent, as compared with 3.5 per cent in 1929 
and 4.5 per cent in 1930 and 1931. Since the amount of his dollar 
sales declined drastically from 1929 to 1932, it will be apparent 


TABLE IV 
SALES, MARGINS, EXPENSES, AND PROFITS IN PERCENTAGES OF SALES 



































1928 1929 1930 | 1931 1932 
| 
See 100.0 100.0 100.0 100.0 100.0 
Cost of goods sold... . 77-5 77.6 74.9 71.7 70.8 
Gross margin........ 22.5 22.4 25.1 28.3 29.2 
Expenses: 

NEG capuwdniess 12.3 12.0 12.9 14.6 16.3 
a eee 2.4 2.3 2.4 2.9 3-2 
er 4.8 4.6 5.9 6.3 7 
WME oes see ccas 19.3 18.9 20.6 23.8 26.6 
Net profit........... 3.2 3.5 4.5 4-5 2.6 

Number of stores. . . | 37 39 45 50 44 

















that the net profit in 1932 was a much smaller amount in dollars 
as well as in percentage; this was noted in connection with 
Tables I and II. 

The information on operating results may also be expressed in 
terms of the average sale transaction—that is, the amount pur- 
chased at one time by the average individual customer of the re- 
tailer. For the stores which kept a record of the number of sales 
(and thus made possible such analysis from their accounts), this 
average sale was approximately 94 cents in 1929. It declined in 
each of the three subsequent years, but to a somewhat less degree 
than the average price per pound. It appears, therefore, that the 
quantity of product bought by the average customer at each call 
increased slightly in the later years. This factor probably made 
for increased efficiency in the stores and thus may have accounted 
for a portion of the reduction in expenses which merchants were 
able to effect. 
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Details of costs, margins, expenses, and profits per sale trans- 
action are shown in Table V. It will be observed that the total 
cost of serving each customer at each call remained approximately 
the same from 1928 through 1931, but in 1932 was reduced about 
10 per cent. In the meantime, however, the gross margin per sale 
transaction had declined by something over 20 per cent, with the 
result that the net profit per sale transaction was reduced by more 
than half. 

TABLE V 


SALES, MARGINS, EXPENSES, AND PROFITS PER 
AVERAGE SALE TRANSACTION 









































(In Cents) 
| 1928 | 1929 1930 1931 1932 
— | | | 
ee ae 04.1 85.1 73.4 59.2 
Cost of goods sold....| 72.2 72.3 63.2 52.4 41.8 
Gross margin........ | 20.3 | 21.8 21.9 21.0 17.4 
Expenses: 
Ee ee eee 10.9 2.9 10.9 10.6 9.5 
BR. ws cas caren 2.3 2.1 1.9 2.0 1.8 
SR ee me i 4-3 4.6 4-7 4-3 
; ee r7.3 17.6 | 17.4 "7.3 15.6 
Net profit. .....05.2. 3.0 | 4.2 4-5 3.7 | 1.8 
a 
Number of stores.....} 12 | 15 22 31 | 32 
| ' 





One additional analysis of the operating data was made to de- 
termine the relative showing of small and large stores in the mat- 
ter of margins, expenses, profits, turnover, etc. For this purpose 
the stores studied each year were divided into two groups, one 
with sales smaller than the average and the other with sales larger 
than the average. The smaller stores in this grouping were for the 
most part those having one or two employees; the larger stores 
were those having from three to seven or eight men employed. 
Neither the number nor the percentage of stores in each group was 
identical throughout the five years, but there is sufficient similar- 
ity in size to permit the drawing of some tentative conclusions re- 
garding the operating characteristics of small and large stores. 
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The averages for the two groups by years and general averages 
for the entire five-year period are shown in Table VI. The follow- 
ing facts seem to be of significance: 

The gross margin of small and large stores was not very differ- 
ent. For the entire five-year period the average gross margin for 


TABLE VI 


COMPARISON OF MARGINS, EXPENSES, PROFITS, ETC., 
FOR SMALL AND LARGE STORES 





























Five- 
1928 1929 1930 1931 1932 Year 
Average 
Gross margin: 
(Percentage to sales) 
Small stores....... 22.7%| 23.5%| 24.6%| 29.3%] 30.8%] 26.2% 
Large stores....... 22.4 21.9 25.4 27.6 28.0 25.1 
Operating expense: 
(Percentage to sales) 
Small stores....... 21.3 20.4 23.1 25.3 28.7 23.8 
Large stores....... 18.8 18.0 19.5 22.8 25.0 20.8 
Net profit: 
(Percentage to sales) 
Small stores....... 1.3 2.2 1.6 4.0 2.1 2.4 
Large stores....... 3.6 3-9 5.9 4.8 3.0 4-3 
Stock turnover: 
(Times per year) 
Small stores.......] 73.4 63.5 51.9 58.7 52.2 59-9 
Large stores....... 84.2 82.0 84.6 57.0 68.0 75.2 
Sales per clerk per week: 
Small stores......... $369 $390 $360 $314 $247 $336 
Large stores......... _ ars $304 $338 $273 $367 





the smaller stores was greater than that of the larger stores by 
about 1 per cent of sales, but in one year the larger stores had a 
higher gross margin and in another year both groups made al- 
most the same showing. 

Operating expenses of the small stores were higher than those of 
the large stores throughout the period, the average difference be- 
ing about 3 per cent of sales. This difference is so consistent as to 
suggest that it is probably typical. 

With margins higher by only 1 per cent and expenses higher by 
3 per cent the small stores necessarily showed a net profit which 
was smaller by about 2 per cent than that of the large stores. The 
differences, however, were not consistent throughout the period 
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and in three years out of five the advantage of the large stores was 
less than 1 per cent. 

The rate of stock turnover was considerably slower in the small 
stores in all years but one. On the average the small stores turned 
their stock about 60 times a year while the large stores turned 
their stock about 75 times a year. In one year, however, the small 
stores made fully as good a showing as the large ones. 

Sales per clerk per week were smaller in the small stores. The 
average clerk in the average large store sold about $30.00 more 
each week than the average clerk in the average small store. This 
difference is fairly consistent and probably typical. 

From the data and comparisons above presented the following 
conclusions seem to be warranted: 

1. From 1929 to 1932 the physical volume of business of typical 
Chicago retail meat stores did not greatly change, but, owing to a 
decline in retail meat prices of approximately 50 per cent, the 
dollar volume of sales declined by nearly 50 per cent. 

2. As prices and dollar sales volume decreased, gross margins, 
in total and in cents per pound, were substantially reduced. Oper- 
ating expenses, in total and in cents per pound, were also reduced, 
but by somewhat smaller amounts. As a result, net profits, in 
total and in cents per pound, declined by at least 50 per cent, and 
for many stores by considerably more than this. 

3. In spite of the reductions in the margins, expenses, and 
profits in cents per pound, the retail price of meat declined so 
much more rapidly that the percentage of gross margins and oper- 
ating expenses to total sales actually increased throughout the 
period. Net profits, however, were a smaller percentage of sales 
in 1932 than in 1929. The retailer was unable to enlarge his per- 
centage of gross margin by enough to take care of all the increase 
in his operating expense percentage. 

4. The average sale transaction in these retail stores in 1932 was 
larger in pounds but smaller in dollars than in 1929. The cost of 
serving each customer remained about the same from 1928 
through 1931, and in 1932 declined by a relatively small amount. 
The average profit of each transaction declined by more than half 
from 1929 to 1932. 
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5. The smaller stores had slightly larger gross margin percent- 
ages but considerably larger operating expense percentages, and 
therefore smaller net profit percentages, than did the larger stores. 
The smaller stores had a slower stock turnover and smaller sales 
per clerk per week. 

6. While the group of stores studied in each year was not the 
same as that studied in other years, independent checks on the re- 
sults for identical stores suggest that the average of the entire 
group in each year is probably typical of the experience of the 
average Chicago retail meat market in these years. 











PROFITS AND LOSSES IN EGG STORAGE 
EDWARD A. DUDDY AND DAVID A. REVZAN? 


SELECTING THE MOST PROFITABLE STORAGE PERIOD FOR EGGS 


E problem is to determine for a series of years what stor- 
age periods during a storage season have yielded the maxi- 
mum potential profit or the minimum of loss to the 

merchant or speculator who placed eggs in storage at the begin- 
ning of a season for a speculative profit. 

The Chicago cash market was taken as the place of storage and 
the eggs were charged into storage on the basis of weekly average 
cash prices for “‘storage-packed firsts” during each week of the 
in-storage season from about the middle of March to the end of 
May. Allowance was made for full carrying charges during the 
time the eggs were in storage, the eggs being charged out of stor- 
age as “refrigerator standards” from the first week in October to 
the last week in January.” 

The period studied was from the beginning of the storage sea- 
son of 1923 to the end of January, 1933. The net profit or loss to 
be realized from placing a carload of eggs in storage in each and 
every week of the in-storage season and taking the car out in 
each and every week of the out-of-storage season was determined 
for each year. Thus all the possibilities of length of time in stor- 
age on a basis of weekly periods were analyzed to reveal the stor- 
age period in each season which gave maximum profit or minimum 
loss. 

To obtain the average annual possible profit or loss per car an 

* Mr. Duddy is professor of marketing in the School of Business of the University 
of Chicago and Mr. Revzan is a research assistant in the same institution. 


? The prices used were those published daily by the Chicago office of the Market 
News Service of the United States Department of Agriculture. The following costs 
of storage were assessed on a per-car basis: storage charge, 14 cents a case for the 
first month and 7 cents for each additional month; brokerage fee } cent a dozen for 
buying and the same amount for selling; interest on investment, 6 per cent a year; 
insurance, 2 cents a month for each $100 of value. No allowance was made for 
shrinkage costs. 400 cases of 30 dozen each=1 car. 
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average was taken of the net profits or losses resulting from plac- 
ing a car into storage at current market prices in each week of the 
in-storage period from March through May and taking the car 
out in each successive week of the out-of-storage period from 
early October through January. Thus, for the week ending March 
31, 1923, seventeen possible financial results are obtainable, de- 
pending upon the withdrawal of the car in any of the seventeen 
weeks of the out-of-storage period. An average of these seventeen 
possible chances of profit or loss gave an average result for storage 
during the week of March 31. An average of the financial results 
for all weeks of the in-storage period of each year gave an average 
possible profit or loss for the year. 

Six years (1923, 1925, 1926, 1928, 1930, 1931) proved to be 
loss years, with average net losses per car of from $25 to $1,322 
and an average loss for the six years of $496 per car. In the four 
profit years (1924, 1927, 1929, 1932) average profits per car ranged 
from $181 to $1,301, with an average for the four years of $736. 
The average tendency for all ten years combined was a loss of 
$3.25 a car. 

Nothing is more characteristic of the financial results of egg 
storage than the alternation of profit and loss years. A previous 
study? of profits and losses on egg storage, together with the data 
of the present study, provide evidence for the last twenty-six 
years from 1907-8 to 1932-33. Beginning with a year of losses, 
there. was a regular alternation of loss and profit years in sixteen 
of the twenty-six years. Two of the years showed mixed profit and 
loss tendencies, and three of the years which show a continuous 
profit record are excepted because of war influence. In only five 
cases, then, when war was not a factor and the character of the 
year was clearly marked, was there variation from the tendency 
for a loss year to be followed by a year of profits. Losses in 1915- 
16 followed a year of loss due to unsettled financial conditions 
which may be charged to the war. Profits in 1920-21 followed a 
year of profit, while losses in 1923-24 followed a year of losses. 
Again in 1931-32 a loss on storage operations followed losses the 


3 Paul Mandeville, ‘“Twenty Years of the ‘April’ Egg,” New Egg Reporter, April, 
1926. 
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previous year. Profits from egg storage in the present depression 
were affected much more seriously than in the depression of 
1920-22. 

Somewhat more detail is necessary to show more exactly the 
possible financial results from speculative egg storage in the last 
ten years. Taking first the loss years, and years of mixed loss and 
profit, the year 1923-24 shows no possible chance for profit from 
any possible combination of weekly storage periods on eggs 
moving in up to the end of May and coming out from September 
through January. The least loss was $104.70 a car. For 1925-26 
there were 61 chances for profit out of 143, but the potential 
losses were larger than the profits. 

In 1926-27 there were 59 chances for profit out of 154 and again 
the losses were larger. In 1928-29 there was no possible chance for 
a cash profit in any possible combination of weekly storage peri- 
ods. The same was true in 1930-31 and in 1931-32. 

The years of profit-making provide a marked contrast. In 
1924-25 there was no possible chance for loss and the smallest 
potential net profit was $781.90 a car. In 1927-28 there were only 
12 chances out of 132 of incurring a loss. In 1929~-30 there were 
three chances out of 64 of losing money. Data for this year were 
incomplete. In 1932-33 there was no possible chance of making a 
loss and the least potential profit was $486.80 a car. 

In view of the sharply contrasting results obtained in suc- 
ceeding years it was thought desirable to treat the profit years as 
a group distinct from the loss years. The most profitable storage 
periods for the profit years, with second-best results in parenthe- 
ses, were as shown in Table I. 


TABLE I 
Into STORAGE Out or StoraGE 
Week Ending Week Ending 
1924-25 March 29 (April 15)............. Jan. 17 (Jan. 17) 
1927-28 May 28 (May 28).............. Dec. 3 (Dec. 10) 
1929-30 April 13 (April 13)............... Jan. 11 (Dec. 28) 
1932-33 May 28 (May 28)............. Dec. 3 (Dec. 17) 


After April 30 may be considered “late” for moving eggs into 
storage, while after December 15 may be considered “late” on 
the out movement. Thus, for the four years in which profits were 
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realized, best results were obtained in two years (1924 and 1929) 
by storing early and withdrawing late. In the remaining two 
years, late in and early out gave the best result. 

Least profit in the profit years was obtained in the storage 
periods shown in Table II. A fairly late movement into storage 
with the out movement divided between early and late character- 
izes these periods. 


TABLE II 
InTO STORAGE Out oF STORAGE 
Week Ending Week Ending 
OHO NE SE occ sb tceseneren eed Oct. 4 
1927-28 March 26. ... 2.0... ccccee. Dec. 24 (loss) 
1929-30 May 25...................Jam. 18 (loss) 
ge ft rrr) 


The situation for the six years which were marked by losses or 
by smail profits are summarized in Table III to show the storage 
intervals which gave the least loss or most profit. 


TABLE III 

InTO STORAGE Out or STORAGE 

Week Ending Week Ending 
1923 March 31 (May 19)............Nov. 24 (Nov, 24) 
1925 Aprilizr (April 11)............Dec. 5 (Nov. 21) (profit) 
1926 March 20 (March 20)...........Dec. 18 (Oct. 9) (profit) 
1928 April7 (April 14)............Nov. 17 (Nov. 17) 
1930 May 31 (May 24)............Dec.6 (Dec. 6) 
sost May2 (May 6). ..........0. Oct. 17 (Oct. 17) 


In four of the six years best results were had by moving eggs 
into storage early and taking them out early, though December 18 
may be considered fairly past the early date for removal. In two 
of these years, when losses were especially heavy, late in and early 
out gave minimum losses. 

The greatest losses in the loss years were realized during the 
intervals shown in Table IV. Early movement in and late out 
held for three years out of the six.‘ 


4 Mandeville makes mention of the same tendency to loss on eggs stored early. 
‘Another feature is the relative safety of storing late eggs as compared with early 
eggs. Long profits and heavy losses are marked up against the early storer, who is 
often the last to unload, partly because of the weight of later storings at lower prices, 
and partly because of the better carrying quality of early eggs” (ibid., p. 38). 
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Taking the ten-year period as a whole, it was found that in 
four years late in and early out gave best results; in four other 
years early in and early out showed best; while in only two years 


TABLE IV 

INTO STORAGE Out or STORAGE 

Week Ending Week Ending 
ee ees eee Jan. 19 
ee, rae rere Oct. 17 and 24 
ae oe re ov. 6 
oe eS a re Dec. 29 
eS ry Dec. 27 
SGG8—09 BEGUER U6... 5.5. ccc idennss Dec. 19 


did an early-in and late-out combination work satisfactorily. The 
bias, so far as there is one, seems to be in favor of not holding 
eggs too long in storage, i.e., after December 15. 


THE EFFECT OF HEDGING ON CASH PROFITS AND LOSSES 


It is not known to what extent those who place eggs in storage 
hedge them in the futures market of the Chicago Me:cantile 
Exchange. The opinion is expressed by those who are important 
in the trade that approximately half the eggs placed in storage are 
hedged. The terms upon which the cold-storage warehouse or the 
bank agrees to finance the storage of eggs often require that the 
eggs be kept hedged until sold. Thus in estimating the probable 
financial results of egg storage, it becomes necessary to examine 
the potential effect of different hedging arrangements on profits. 

In arriving at a net profit or loss figure an additional brokerage 
of one-eighth cent per dozen for buying and for selling, or $30 a 
car, was allowed for the purchase and sale of the hedging contract. 
A result which showed a profit or loss not in excess of $50 a car was 
considered satisfactory. Either a profit or a loss in excess of this 
amount was rated unsatisfactory because the hedging operation is 
designed to insure a merchandising profit and not a speculative 
profit. The results for three years were canvassed; two of these 
years, 1927-28 and 1932-33, were profit years and one, 1931-32, 
was a year of heavy losses. The possible results of a straight 
hedge, of shifting the hedge to a later option, and of making 
delivery were examined. 
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The straight hedge—In 1927-28 the cash-market operation 
gave profits in all but 12 of 132 possible combinations of weekly 
storage period with profits as high as $550 a car, and only six peri- 
ods in which the loss exceeded $50 a car. Selling a future contract 
in the November option when the eggs were stored in the spring, 
and keeping the contract in force until the eggs were sold, resulted 
in the complete elimination of profits and the accumulation of 
losses from $48.90 to $419 a car. 

The year 1931 gave no chance for profit in the cash market and 
losses ran from $165 to $1,360 a car, with an average loss for the 
year of $675. The effect of a straight hedge in the November op- 
tion was to eliminate loss in all but 29 out of g1 possible storage 
periods. In only 7 of these 29 did the losses exceed $50 a car, with 
the highest loss at $150 a car. Hedging profits above $50 a car 
were realized in 26 periods. Thus, the hedging contract operated 
satisfactorily to keep speculative losses or profits within a $50 
limit 63.7 per cent of the time. From the point of view of the 
merchant who is trying to maximize his profits, it worked in 92.3 
per cent of the cases to prevent a damaging loss. 

The results of trading in the cash market were analyzed in 
1932-33 only through December, because the market for storage 
eggs was of little consequence after that date. In all of the 165 
possibilities studied there was no chance for loss in a cash opera- 
tion, the lowest profit being $486 a car, the highest, $1,402, with 
an average for the year of $906. The net result of a straight hedge, 
this time in the October option, was greatly to diminish all profits 
and convert profits to losses in 27 of the go possible periods in 
which the hedging contract was in force. In only one case, how- 
ever, were losses above the $50 mark. In 43 of the 63 periods in 
which profits were realized the profits ran above $50 a car. Thus, 
in 1932 the straight hedge worked satisfactorily 51 per cent of the 
time to keep losses and profits within the $50 margin. In protect- 
ing against a damaging loss, it operated with practically 100 per 
cent efficiency. The effect of the hedging operation on potential 
profit in the cash market alone is realized when it is found that the 
highest profit obtainable with hedging, $216.95 a car, was lower 
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than the lowest profit to be had in the cash market without the 
protection of the hedge. 

Shifting the hedge.-—The possibility of improving the net result 
of the hedging operation by shifting from an earlier to a later op- 
tion was examined for the years 1931-32 and 1932-33. For the 
year 1931-32 the hedge was shifted from the November to the 
December option in the week ending November 28. Assuming 
that all possible opportunities of shifting were availed of by taking 
the eggs out in any of the four weeks in December, the result 
would have been losses in 25 periods as against 29 when the 
November option was used. But 15 of the losses resulting from 
use of the December option ran well above $50 a car while there 
were only seven such losses when the November option was used. 
Hedging profits over $50 a car appeared in only 12 cases in De- 
cember as against 26 such cases for the November option. Thus, 
out of 52 cases in which a shifting of the hedge was possible, profit 
was protected or loss limited satisfactorily 52 per cent of the time. 
This compares with 63.7 per cent efficiency for the hedge in the 
November option. 

The result of a shift from the October option to the November 
option in the last week of October, 1932, taking the eggs out in 
any one of the four weeks in November, would have produced 
20 losses as against 27 in October, but 7 of these, all occurring in 
the week of November 12, ran above $50 a car, as against 1 such 
loss when the October option was used. In 21 periods out of the 
40 in which profits appeared the profits were above $50 a car. 
This compares with 43 out of 63 profit periods for the October op- 
tion. In 32 out of the total of 60 possible storage periods in 
which a shift was practicable the hedge worked 53.3 per cent of 
the time to keep profits or losses within the $50 limit. This com- 
pares with 51 per cent efficiency for the October option. Hedging 
profits above $50 were somewhat more favorable for the Novem- 
ber option. 

Delivery on the future contract.—The financial results obtainable 
from making delivery on a future contract are, of course, depend- 
ent on the action of the market when delivery is attempted. 
If there is a considerable pressure to deliver, as there is when 
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storage stocks are large and the market for cash eggs is slow, then 
the price tends to break rapidly. The following results reflect 
actual market conditions for the years 1931-32 and 1932-33. 
Deliveries in excess of those actually made would produce differ- 
ent financial results under identical market conditions. There 
were 52 possibilities of making delivery of eggs stored March 7- 
May 30, 1931, on a November contract in any week in November. 
Profits were realizable in every case, ranging from a minimum of 
$15.85 to $205.15 acar. Profits on eggs stored in March and April 
averaged $50, and profits on eggs stored in May averaged $100 
a car. 

In 1932-33 there were 55 possibilities of making delivery in the 
October option. In 35 cases losses from $1.90 to $38.55 a car re- 
sulted. Profits in the remaining cases ranged from 60 cents to 
$44 a car. It did not pay to make delivery in 1932 in the October 
option. 


THE OPPORTUNITY FOR HEDGING AT A PROFIT 


It is apparent from the foregoing analysis that there are times 
when a hedging contract acts drastically to reduce the profit possi- 
bilities of egg storage. A guide of some sort is needed to indicate 
the desirability of initiating a hedging operation by a merchant 
or speculator who is buying eggs for storage. This guide is the 
amount of the spread between cash and future egg prices con- 
sidered in relation to the carrying charge from the time the eggs 
are purchased and the hedge is sold to the first opportunity for 
delivery in the option month. If this spread is as wide or wider 
than the carrying charge, then there is a sure chance of profit. 
For even though the price of the future contract rises more rapidly 
than the cash prise, making it unprofitable to buy back the hedge, 
there remains the option of carring the eggs in storage until de- 
livery can be made on the contract to the holder. This assumes, 
of course, that the eggs will be of the required grade to make a 
valid delivery without penalty under the rules of the exchange and 
that the holder of the contract is financially responsible. 

The relation of the cash-future price spread to the carrying 
charge during the weeks from March through May when eggs are 
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moving into storage was studied for the years 1931-32 and 1932- 
33. The cash price taken was the price of storage-packed firsts at 
Chicago, the future price in 1931 was the price of November eggs 
on the Chicago Mercantile Exchange; in 1932 the price of the 
October option was used because more of the hedging was done 
in this option. The carrying charge included the same items of 
expense as were included in determining net profits and losses in 
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and “‘storage firsts” at Chicago, March 7—May 30, 1931, to carrying charges. 


the different storage periods. In Figures 1 and 2 a maximum, 
minimum, and average carrying charge is shown in order to take 
account of the difference in length of time the eggs were in storage. 

Reference to Figure 1 shows that the spread between November 
refrigerator standards and cash eggs (storage-packed firsts) during 
the spring months of 1931 was well above the maximum carrying 
charge required for holding the eggs for November delivery. The 
width of this margin indicates that there was relatively little sell- 
ing pressure from hedgers on the future price during March, April, 
and May when eggs were being stored. The losses which were uni- 
versal in the 1931 egg deal are a further proof that hedging protec- 
tion was not generally used in that year. 
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A wide margin between the carrying charge and the cash-future 
spread is particularly favorable to the hedger because the normal 
tendency of the market will be for this margin to narrow if it is 
above a fair carrying charge. This narrowing of the margin works 
to the benefit of the hedger who is long in the cash market, as has 
been amply demonstrated by the review already made of the 
possible financial results of hedging in 1931. 
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Fic. 2.—Relation of price spread between “October refrigerator standards” 
and “storage firsts” at Chicago, March 19—May 28, 1932, to carrying charges. 


With the experience of 1931 behind them, merchants and 
speculators made much greater use of the future market for 
hedging in the spring of 1932. This is evidenced by the rapid 
narrowing of the margin between the carrying charge and the 
cash-future spread (see Fig. 2). For 1932 the price of October 
refrigerator standards was used instead of November as in 1931. 
In the twelve weeks during March, April, and May, when eggs 
were moving into storage, there were five weeks during which the 
cash-future spread was below a maximum carrying charge, and 
six weeks in which the spread was at or above the maximum. This 
narrowing of the margin was due to unusual pressure on the future 
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price and made it hazardous to enter into a hedging transaction. 
The financial results of hedging in 1932 have already been re- 
viewed. 


THE COMBINATION OF A HEDGING AND A SPECULATIVE POSITION 


From what has been observed of hedging experience in 1931 
and 1932, it is clear that many dealers and speculators combine a 
speculative and hedging practice in carrying their price risks on 
eggs in storage. From Figure 3 it is clear that those who had exe- 
cuted hedges in the October option in the spring of 1932 would 
have been wise to take them off in June before the rise in the fu- 
ture price got under way. The difficulty, of course, is to be able to 
tell in advance of the delivery month, and as near to the end of the 
in-storage season as possible, in which direction the future price 
will move. A study of the data of storage holdings in the four 
large markets (Boston, New York, Philadelphia, Chicago) in re- 
lation to the profit-and-loss record of the ten years 1923-32 shows 
that the holdings on August 1 are a good indicator of subsequent 
prices and profit (see Fig. 4). 

When the holdings on August 1 were above a moving average 
of the previous five years on that date, net losses for the storage 
year were realized, which means that prices after August 1 either 
declined or failed to rise by enough to pay carrying charges and 
profit.’ 

When the holdings on August 1 went below the five-year mov- 
ing average, net profits were realized, the price moving up after 
August 1 more than enough to cover carrying charges and profit. 
Guided by this rule, the hedger generally would be safe to remove 
his hedge as soon as the August 1 report of holdings was received 
if the report showed holdings below the average of the previous 
five years; and to let the hedge stand if the holdings were above 
the average. He would thus act on the theory that with below- 
average holdings the cash price would advance, insuring him a 
profit. With the hedge removed he would avoid the loss to be in- 
curred by buying back the future contract at the higher price. 


5A simple correlation of the deviations from a five-year moving average gave 
R=—.697; y= —110.073—.825x. 
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Fic. 4.—Average annual net profits or losses in storing eggs at Chicago and 
deviations from five-year moving average of August 1; cold-storage holdings at 
four markets, 1923-32. 
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He could afford to carry the risk of the market if he knew the 
market was going up. With holdings above average his position 
would be reversed, and he would let the hedge stand. 

The three years 1925, 1927, and 1931 were exceptions to this 
rule. In 1927 the holdings on August 1 were above a five-year 
average, but net cash profits for the year were realized because of 
an 11-cent rise in the cash price between the end of June and the 
first week in November. ‘There was nothing in the holdings situa- 
tion to indicate that the hedge should have been removed in Aug- 
ust. In 1925 holdings were slightly below the five-year average 
on August 1, but slight losses for the year were realized. 

Again in 1931 holdings were only slightly below the five-year 
moving average but heavy losses were incurred. True, the losses 
were not as great as those of the previous year when holdings were 
well above the average. Allowance must be made for the fact that 
business depression was making its influence generally felt in 1931. 
The depression in 1932, however, did not operate to restrict a rise 
in prices after August 1, when unprecedentedly low egg holdings 
were revealed. In 1931 it would have been a grievous mistake to 
take off the hedge, while in 1932 it was quite safe and extremely 
profitable to retire the hedging contract as soon as the August 1 
holdings became known. Over the ten-year period the dealer 
would have profited much more than he would have lost by a 
strict adherence to the foregoing rule, provided he stored and 
hedged about the same quantity of eggs each year. 











INDUSTRIAL PENSIONS 
R. W. STONE! 


XCEPT for the problem of unemployment, which has been 
raised to the status of first magnitude by the current 
business depression, the problem of dealing with the older 

workers would generally be regarded as the most important and 
difficult issue in the field of industrial relations. During the past 
decade no problem has been a more frequent topic of discussion in 
the industrial-relations conferences of business executives. Trade- 
union and fraternal conventions and propagandic agencies of di- 
verse sorts have passed numerous resolutions, presented a volumi- 
nous bibliography of literature on the subject, and in other ways 
exerted pressure for remedial action. Extensive analyses of the 
problem have also been conducted by commissions established by 
legislative action in several states. The problem of providing for 
older persons unable to support themselves has been with us al- 
ways, but it was not a matter of widespread concern in the United 
States until the turn of the present century. Since that date pub- 
lic interest has increased at a progressive rate. 

Inability to continue at work either on their own account or for 
others and consequent inability to earn income sufficient to sup- 
port or eke out a livelihood is the lot, even under prosperous busi- 
ness conditions, of a large but perhaps indeterminate portion 
of the population. Industrial old age, super annuation, obsoles- 
cence, incapacitation—terms used to characterize this status— 
have neither a precise nor a generally accepted connotation, so 
that it has not been possible to develop an adequate quantitative 
estimate of the extent of the problem. Standards of employability 
differ widely among employing concerns because of differences in 
technology, performance standards, personal prejudices or opin- 
ions, and other factors of diverse sorts that are reflected in em- 
ployment policies that reduce employment possibilities for both 

' Mr. R. W. Stone is associate professor of industrial relations in the School of 
Business of the University of Chicago. 
240 















INDUSTRIAL PENSIONS 241 


middle-aged and older workers. Occupational disability is also 
a function of both the rate of change and the nature of change in 
technical processes, and managerial methods and standards so 
that the possibility of adjustment on the part of older workers 
varies with time as well as among employing units. But inability 
to continue at work is also a function of changes in the worker as 
well as in the conditions of work. Physical and mental disability 
in consequence of illness, injury, organic breakdowns, and senility, 
together with unwillingness or inability to learn new jobs, renders 
unemployable rapidly increasing proportions of workers for each 
year of age above 40. From the social viewpoint, the extent of the 
problem is a function of standards of personal and economic wel- 
fare. A major part of the workers adversely affected by the fac- 
tors listed above are largely or wholly dependent, and the extent 
of the problem depends on the number of persons so situated and 
the criteria of what constitutes adequate support. In so far as the 
problem is a function of death, and partial or total disability, its 
extent is susceptible of reasonably accurate measurement and it 
can even be forecasted with reasonable reliability. But in so far 
as it is a function of occupational disability, worker attitudes, and 
public standards of personal and economic welfare, estimates are 
at best crude guesses which, if we may judge by the old-age pen- 
sion experience of industries and governments, grossly understate 
the problem. Although the problem is by no means new, and al- 
though it cannot be measured satisfactorily, there is, neverthe- 
less, convincing evidence that it has become progressively more 
acute during recent decades. The evidence lies in the rate of 
change in respect to the age distribution of the population which 
has markedly increased the proportion of older workers; the shift 
in gainful employment from agriculture and handicraft to mech- 
anized production; the increase in the urbanized proportion of the 
population; higher social standards of welfare. 

The average age of the population has risen from 16.7 years in 
1820 to 26.4 years in 1930.” This change has occurred in conse- 
quence of a decline in the proportion of persons under 20 and an 
increase in the proportion 45 and over; the proportion of persons 

2 W. S. Thompson and P. K. Whelpton, Recent Social Trends, chap. i. 











242 THE JOURNAL OF BUSINESS 


20-44 has remained practically constant. This aging of the popu- 
lation has gone on for more than a century but at accelerated 
speed in recent years with respect particularly to the very young 
and the older parts of the population. During the past decade, the 
increase in proportion and consequently in absolute numbers of 
workers 45 and over has been phenomenal. Persons 45-64 in- 
creased over one-fourth and those 65-74 over one-third. When ac- 
count is taken also of a marked increase after age 40 in death, 
morbidity,’ and disability rates and the disinclination or lack of 
capacity in workers of these ages to adapt themselves to new jobs,‘ 
the problem of dealing with the older workers may be judged to 
have grown progressively difficult. 

The changing proportions of handicraft and machine produc- 
tion in consequence of the recent increase in mechanization of in- 
dustry is reflected by the data on changes in installed horse-power 
equipment. Excluding passenger automobiles, horse-power equip- 
ment expanded 636 per cent between 1899 and 1929. If all auto- 
mobiles are excluded, the expansion was 385 per cent.’ Difficulties 
of adjusting older workers are not proportional to this change in 
power equipment since by no means all machine operations re- 
quire the abilities of young workers. Except for a few studies of 
narrowly limited scope, no specific data have been developed to 
disclose either the amount of the difficulties encountered or the 
amount of technological displacement of older workers. Records 
of charity organization societies, analyses of samples of unem- 
ployed workers, and the testimony of business managers indicate, 
however, that the problem was unusually severe during the past 
decade. The Federal Census of Occupations would not appear 
fully to disclose this trend. According to these data the propor- 
tion of the gainfully employed male population aged 45-64 re- 
mained practically constant between 1890 and 1930, but of men 
65 and over the gainfully occupied declined from 74 per cent in 
1890 to 58 per cent in 1930. 

3 Eugene L. Fisk, The Man over Forty, “American Management Association Per- 
sonnel Series,’ No. 7 (1930); Edgar Sydenstricker, Recent Social Trends, chap. xii. 

4E. D. Smith, Factors of Obsolescence of Workers in Middle Age, “American 


Management Association Personnel Series,’ No. 9 (1930). 
5 F, G, Tryon and M. H. Schoenfeld, Recent Social Trends, chap. ii. 
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Increasing urbanization of the population not only entails a 
shift to occupations in which the disabilities of older ages are more 
serious employment handicaps, but also renders more burdensome 
the care of dependent persons by relatives or friends and thus 
tends to increase the pressure for public-relief measures. Increas- 
ing urbanization is not a new phenomenon, but here too the rate 
of change has been accelerated. Although the population of the 
United States increased slightly more than 17 millions between 
1920 and 1930, the urban population increased approximately 
14.6 millions, the rural non-farm population 3.6 millions, and the 
farm population was smaller by approximately 1.2 millions.® 

Although the real income of wage-earners has increased approx- 
imately 30 per cent since 1913, reports of relief agencies show an 
increase rather than a decrease in the proportion of dependents 
among the superannuated workers. Inasmuch as there were prob- 
ably no marked changes in habits of thrift during this time it may 
perhaps be inferred that increasing difficulties of holding remuner- 
ative employment largely offset the rising trend of real wages. 

Present concern with the plight of the older worker is not only 
a function of the results of the working of these forces in the past 
but also of the probability the problem will grow progressively 
worse. Students of population estimate that during the next 
twenty years there will be about a 50 per cent increase in the 
proportion of persons over 65 and about a 25 per cent increase in 
the proportion 45-64.7 The population will doubtless grow in- 
creasingly urban, and mechanization of production will likewise 
expand. Although it is impossible to make close estimates of the 
extent of the problem during the next two decades, it is reasonably 
certain that we shall have to deal with a very much larger propor- 
tion of older persons under conditions that will make their em- 
ployment or care increasingly difficult. 

For these reasons it is urgent that thorough consideration be 
given to every possibility of assisting older workers to continue 
employable as long as possible. This objective calls for increasing 
attention to physical examinations and medical services to coun- 


6 U.S. Census of Population (1920, 1930). 
7 Thompson and Whelpton, loc. cit. 
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teract the tendency toward rapidly increasing disability after age 
40;* to retraining by industry and other adult-education groups; 
to a reconsideration of managerial policies and methods to pre- 
vent so far as possible occupational obsolescence;? to analyze job 
requirements and hiring specifications in order to discover job 
opportunities for older persons and thus remove present restric- 
tions and further to facilitate employment of older persons; and 
to facilitate and stimulate thrift and insurance by workers them- 
selves. Were the present as well as the probable future extent of 
the problem adequately realized, it should be economically possi- 
ble to prevent a truly considerable portion of the problem of de- 
pendency among older workers by efforts to sustain employability 
among the older workers. The work of such organizations as the 
Life Extension Institute and industrial medical departments gives 
promising evidence of undeveloped possibilities of sustaining 
health and vigor. A survey made by the Metropolitan Life In- 
surance Company shows that recent research by companies to 
discover job opportunities and the feasibility of adjusting older 
workers has also disclosed unrealized possibilities. Significant re- 
sults by way of preventive methods must, however, depend upon 
widespread concerted action based upon a full understanding of 
the nature and extent of the problem and a knowledge of the tech- 
nical methods that must be employed. 

Regardless of whatever may be accomplished through preven- 
tive methods, the problem of taking care of workers who by rea- 
son of physical or occupational disability are unable to eke out a 
livelihood is certain to be greatly increased. In consequence, at- 
tention must also be given to more comprehensive, adequate, 
economical, and socially satisfactory methods of relief. The 
methods and results of fraternal, trade-union, philanthropic, em- 
ployer, and state methods of providing for the older destitute 
workers should be critically analyzed to discover both short- 
comings and merits and thus disclose the elements of a better 
unified and effective program. In the absence of such analyses the 
forces of propaganda will be exerted, as at present, to make a 
case for comprehensive state programs without proper considera- 


8 Fisk, op. cit. 9 Smith, op. cit. 
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tion of the merits of elements in other types of plans, and cer- 
tainly without adequate consideration of the need for harmonizing 
a relief program with a constructive prevention program. Neither 
will adequate consideration be given to the new problems that a 
comprehensive state plan of old-age pensions would inevitably 
raise."° 

For the most part, the specific studies requisite to the develop- 
ment of a unified, comprehensive, economical, and socially satis- 
factory program have not been made. Data on most elements of 
the problem are meager and too often patently biased. It is a 
genuine pleasure, therefore, to have at hand two studies of as- 
pects of the problem that are at once exhaustive and objective. 
Murray Latimer, of the Industrial Relations Counselors, has re- 
cently published studies of Industrial Pension Systems and Trade 
Union Pension Systems that are just that.” 

The study of Industrial Pension Plans is made from the view- 
point of the employer concerned with the problem of providing 
relief for his superannuated workers but the analysis is in no sense 
a ‘‘case” for industrial as against other types of plans, and the 
presentation is so comprehensive and objective that despite the 
special viewpoint the reader has the data necessary for an evalua- 
tion of plans of this type and their place in an old-age relief pro- 
gram. 

The standpoint and objectives of Mr. Latimer’s study of in- 
dustrial pension plans are: 

Experience with industrial pension schemes has two aspects: one relates 
to the direct results of the plans in the number of pensioners and the amount 
of pension payments; the other is concerned with the effect of pension sys- 
tems on the production of goods and services at a profit. There is a question 


also as to whether or not the existence of a pension system indirectly exerts 
an influence on the opportunities for employment. ... . 


Cf. A. Epstein, The Challenge of the Aged. New York: Vanguard Press, 1928 


™ Murray Webb Latimer, Industrial Pension Systems. New York: Industrial 
Relations Counselors, 1932. 2 vols. Pp. xxi+1195. See also his Trade Union Pen- 
sion Systems and Other Superannuation and Permanent Total Disability Benefits. 
New York: Industrial Relations Counselors, 1932. Pp. xvi+197. 
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In general then the study has sought answers to the following questions: 

1. Where and when and how rapidly have industrial pension plans been 
adopted in the United States and Canada? 

2. What are the provisions of these plans? 

3. What have been the results in terms of beneficiaries and benefits? 

4. What have been the results in terms of aims for which the plans were 
established? 

5. What types of plans have achieved the best results? 

6. Is the adoption of such plans spreading and, if so, how rapidly? 

7. Does the experience permit the formulation of pension plans more satis- 
factory than those which now operate? 


The pursuit of answers to these questions leads the reader 
through more than eleven hundred pages of text and appendixes. 
Much of the material is necessarily tedious to the non-technical 
reader but all is pertinent to an understanding of the extent, the 
merits, the shortcomings, and the difficulties of industrial pension 
systems. On nothing less than a study of this detail and compre- 
hensiveness should one be able to give adequate consideration to 
the pension problem in an industrial-relations program, and to 
the place of industrial pensions in a unified, comprehensive pro- 
gram for dealing with the older dependent workers. 


It is impossible to point out in the space of a review article even 
the more salient findings and judgments of this study. Regard- 
less of the form that the relief program of the future may take, it 
would appear certain that industrial pension plans should and will 
be an integral part of that program. Regardless of the action tak- 
en by state or voluntary organizations, private industry seeking 
the most economical methods of operation will continue to face a 
problem of growing magnitude in dealing with incapacitated and 
superannuated workers. This study is therefore indispensable to 
those interested in the business-management aspects of the prob- 
lem. It is likewise indispensable to an understanding of the place 
of industrial pensions in a unified, comprehensive program of old- 
age relief. 

The writer is disposed to question some of Mr. Latimer’s inter- 
pretations and evaluations, but that should best pass unnoted in 
general appreciation of a stupendous and important task well 
done. 

















THE FEDERAL COURTS AND ORGANIZED LABOR 
Ill. SINCE THE CLAYTON ACT—Continued 


THE BOYCOTT CASES AND THE NORRIS—LA GUARDIA 
Act—Concluded 


JAY FINLEY CHRIST?* 
THE EFFECT OF THE NORRIS ACT 


F THE jurisdictional sections of the Norris-La Guardia Act 
of 1932 are upheld by the federal courts, then, in cases of 
class X, parties of class Y may not be restrained by the 

federal courts from doing acts of type Z. In boycott cases of the 
kinds which have come before the federal courts in the past, as 
well as in those kinds which may arise in the future, the following 
questions may be presented under the Act: (a) In what cases does 
the Act limit federal jurisdiction? (6) As to what parties in such 
cases is jurisdiction limited? (c) As to what kinds of conduct of 
such parties, in such cases, is jurisdiction limited? It is by the 
answers to these specific questions, made still more specific by the 
facts of each case, that the effectiveness of the Act will eventually 
be measured. In view of the background of decisions and of legis- 
lation, one is entitled to wish that the new statute might furnish 
us rather definite answers—that it be reasonably effective. But if 
its definitions of the classes of cases, persons, and conduct are not 
reasonably precise and definite, the Norris Act will be little more 
than another curio in the museum of legislative futilities. 

First, to what classes of cases and to what classes of parties does 

the Act apply?’ The language of Section 4 is that jurisdiction is 


226 Associate professor of business law in the School of Business, the University of 
Chicago. 

227 It is convenient to discuss these two questions together, because of the nature 
of the “definitions” found in the Act. The principal significance of sections 4 and 5, 
however, bears upon the first of these questions (see n. 254, infra). 

Sections 4 and 5 are reproduced in an Appendix hereto; and the definitions are in 
Section 13, which is in note 232, infra. It is believed that the typographical form in 
which Section 13 has been composed lends itself to careful scrutiny much more 
readily than does the orthodox form of composition. 


247 











248 THE JOURNAL OF BUSINESS 


to be limited in “any case involving or growing out of any labor 
dispute,”’ and that in such cases the federal courts may not issue 
injunctions “‘to prohibit any person or persons interested in such 
dispute (as these terms are herein defined) . . . .”” from doing 
certain acts. All of the employee boycotts which arose under the 
Clayton Act were characterized by refusals to perform certain 
work; but the Clayton Act was held not to apply, in the Duplex 
Printing Company Case, because there was no case between em- 
ployers and employees, etc., and this view was followed in the 
other cases, so far as the Clayton Act was under consideration.” 


#8 Italics supplied. Note that the Clayton Act applied only to cases between cer- 
tain classes of persons—‘‘any case between an employer and employees, or between 
employers and employees, or between employees, or between persons employed and 
persons seeking employment, involving or growing out of a labor dispute concerning 
terms or conditions of employment”—while the Norris Act is to apply to certain 
classes of persons defendant in certain kinds of cases, regardless of the identity of 
plaintiffs. See p. 250, infra, relative to government injunctions. 

29 See this Journal, VI (January, 1933), 62 ff. Since the preparation of that ma- 
terial, a decision of the Supreme Court of the United States has called attention to a 
case which in the earlier reports was so obscure that it was not noted as a labor 
case. Levering & Garrigues Co. et al. v. Morrin et al., Case No. 225, Appendix hereto. 
(The other case under the same title, No. 218C, was a contempt proceeding growing 
out of the same facts.) In order to induce certain construction contractors in New 
York to adopt a closed shop plan of employment, defendants, as representatives of 
unions, threatened strikes against architects, owners, and general contractors, if 
the latter classes should patronize complainants. In an injunction proceeding (un- 
reported) an injunction was issued to restrain this boycott. On appeal to the Circuit 
Court of Appeals, this decree was reversed for lack of jurisdiction and the bill dis- 
missed unless the bill should be amended. Jurisdiction was alleged to be founded 
upon (a) diversity of citizenship, (b) violation of the anti-trust laws, and (c) the 
claim of unconstitutionality of a New York statute which in effect made legal such 
a boycott as was operative in this instance. It was held that diversity jurisdiction 
exists only when each party plaintiff in a given suit is capable of suing each defend- 
ant in that suit. The bill did not make this apparent. The effect of the boycott of 
local employment upon interstate commerce was regarded as so slight and remote 
that the attempt to found jurisdiction upon violation of the anti-trust laws was re- 
garded as unsubstantial; and it was held that jurisdiction of the question of the va- 
lidity of a state statute permitting certain acts would not give jurisdiction to decide 
the legality of the acts, in the federal courts, even if the state statute should be de- 
clared invalid. 

Upon a writ of certiorari, the question of diversity jurisdiction was not reviewed, 
and the decision of the Circuit Court of Appeals was affirmed by the Supreme Court. 

The significance of the case for our purposes lies in the similarity of the refusal-to- 
work boycott to the boycott in Aeolian Co. v. Fischer (this Journal, January, 1933, 
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In the jurisdictional disputes cases, so far as the Clayton Act was 
considered, similar results were reached ; and in the employers’ 
boycott cases, the parties may have been within the language of 
the Clayton Act, but the cases did not arise from labor disputes 
as to terms or conditions of employment. The net result of all 
these cases was that the Clayton Act holds practically no signifi- 
cance, because most of the cases (not the disputes) which came to 
the courts were not cases between parties of the kind described 
in the statute,?* and because the other cases did not arise from 
the types of labor disputes named in the Act. 

Superficially, the Norris Act represents considerable improve- 
ment in the clarification of issues here. The Act seems to be appli- 
cable to cases like the Duplex case, the Bedford Stone case, the 
Decorative Stone case, the Aeolian case, and even the jurisdic- 
tional disputes cases and some of the employers’ boycott cases; 
but, on close scrutiny, it appears that this will be true only pro- 
vided that such cases involve or grow out of labor disputes as de- 
fined in the Act. The Norris Act is not limited in its application 
to cases arising between certain types of parties: it is limited to 
cases arising from certain kinds of controversies and to certain 
kinds of defendants. The whole of the meaning of the Act, so far 
as it affects jurisdiction of the courts, then, lies in the meaning of 
its terms—in the description of the kinds of controversies and the 
classes of defendants, designated in sections 4 and 5, and defined 
in Section 13. 

To facilitate an understanding of the character and effect of the 
definitions laid down in Section 13, the whole of the section is re- 


p. 78), where it was held by the C.C.A. that a refusal to work with non-union men 
on the installation of organs is so closely related to interstate commerce in organs 
that intent to interfere with interstate commerce is inferred from such boycott. 
The Levering case seems to look in the other direction, the Supreme Court relying 
upon the Herkert leather workers’ case, the Industrial Association case, and the 
Coronado cases. 


30 This Journal, VI (April, 1933), 157-69. 


43t When the United States is a party, as in the famous Shopmen’s case of 1922- 
23, the statute, of course, cannot be applied. 
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produced herewith.”* It will be observed that in paragraph (a) 
the phrase beginning with “whether” obviously refers to all of the 
preceding matter in the paragraph; and it is equally clear that 
the term “such dispute” in the same paragraph refers to labor 
dispute. But the term “labor dispute’’—referred to as ‘“‘such dis- 
pute’’—has at this point in the section not yet been defined; and 
the full significance of paragraph (a) therefore cannot appear to 
us until it has been defined, which is done in paragraph (c), dis- 
cussed below. 

The second part of paragraph (a) presents an alternative defi- 
nition—an alternative to the first part of the paragraph. The 


232 (a) A case shall be held to involve or to grow out of a labor dispute 

[Either] when the case involves [ :] 
persons who are engaged in the same industry, trade, craft or occupation; or 
[persons who] have direct or indirect interests therein; or 
[persons] who are employees of the same employer; or 
[persons] who are members of the same or an affiliated organization of employers or 
employees; 

WHETHER such dispute is [:] 
between one or more employers and one or more employees or associations of em- 
ployees; 
between one or more employers or associations of employers and one or more em- 
ployers or associations of employers; or between one or more employees or associa- 
tions of employees and one or more employees or associations of employees; 

or when the case involves any conflicting or competing interest in a “labor dis- 
pute” (as hereinafter defined) of “persons participating or interested” therein (as 
hereinafter defined). 

(b) A person or association shall be held to be a person participating or interested 
in a labor dispute, 

[1] if relief is sought against him or it, and 
[2] if he or it is engaged in the same industry, trade, craft or occupation in which 
such dispute occurs, or 

[if he or it] has a direct or indirect interest therein, or 

[if he or it] is a member, officer, or agent of any association composed in whole or 

in part of employers or employees engaged in such industry, trade, craft or occu- 

pation. 

(c) The term “labor dispute” includes any controversy concerning terms or con- 
ditions of employment, or concerning the association or representation of persons in 
negotiating, fixing, maintaining, changing or seeking to arrange terms or conditions 
of employment; 
regardless of whether or not the disputants stand in the proximate relation of em- 
ployer and employee. 

[Italics, small capitals, and matter in brackets supplied for purposes of clarifica- 
tion.] 











THE FEDERAL COURTS AND ORGANIZED LABOR 251 


significance of this second definition of a “case involving or grow- 
ing out of a labor dispute” also depends for its significance upon a 
definition of “labor dispute,’’ and it is further dependent upon a 
definition of “persons participating or interested”’ in labor dis- 
putes. 

Paragraph (b) indicates that a “person participating or inter- 
ested in” a labor dispute must first be a party defendant to a suit 
and, second, he must be a member of one of the classes indicat- 
ed. Here, once more, the full meaning rests upon a definition of 
“labor dispute.”’ 

Paragraph (c), upon which the others ultimately depend, pre- 
sents two kinds of controversy, each defined as labor dispute. One 
is any controversy concerning terms or conditions of employment; 
the other is any controversy concerning the association or repre- 
sentation of persons in adjusting terms or conditions of employ- 
ment. Nothing else can be a labor dispute, under this Act. The 
whole meaning of the section, then, rests upon the meaning of 
“terms or conditions of employment”’—the same words which 
were used in the Clayton Act. 

In order that we may determine just where this involved col- 
lection of words takes us, let us substitute the definitions of Sec- 
tion 13 specifically for the expressions of Section 4. 


No court of the United States shall have jurisdiction to issue any restrain- 
ing order or temporary or permanent injunction in any case which involves 
or grows out of any controversy concerning terms or conditions of employ- 
ment or in any case which involves or grows out of any controversy concern- 
ing association or representation of persons in negotiating. ... terms or 
conditions of employment, 

a) When the case involves persons who are engaged in the same industry, 
trade, craft, or occupation ;?33 or 

b) When the case involves persons who have a direct or indirect interest 
therein ;?54 or 

c) When the case involves persons who are employees of the same employ- 
er;735 or 


233 Same industry, trade, craft, or occupation as what or as who? 


24 In what is the interest to be found? In the case or in the industry, etc.? And 
if in the latter, in what industry, etc.? 


235 Same employer as what employer? 
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d) When the case involves persons who are members of the same or an affili- 
ated organization of employers or employees; 

Whether such dispute?’ is between employers and employees, between em- 

ployers and employers, or between employees and employees; or 

e) When the case involves any conflicting or competing interest in any con- 
troversy concerning terms or conditions of employment, or in any contro- 
versy concerning the association or representation of persons in negotiat- 
ing, fixing, etc., terms or conditions of employment, 

To restrain?# the doing of certain enumerated acts by any person or associa- 

tion against whom [such] relief is sought, provided 

a) That he or it is engaged in the same industry, trade, craft, or occupation 
in which such controversy?39 occurs, or 

b) That he or it has a direct interest in the controversy,” or 

c) That he is a member, officer, or agent of any association composed in 
whole or in part of employers or employees engaged in the industry, trade, 
craft, or occupation in which the controversy" occurs. 


This statement, of course, is extremely clumsy, but one thing 
at least is clear: the Norris Act, when it applies at all, will apply 
to cases arising upon petitions of the government, as well as to 
those which arise upon petitions of private parties. Another 
fact which emerges from this restatement is that the first part of 
paragraph (a) of Section 13, instead of clarifying Section 4, seems 
at first merely to multiply the confusion and uncertainty; but 
closer examination indicates that this part of Section 13 is almost 
wholly, if not quite, superfluous. As a whole, Section 13 modifies 
Section 4 in such a way that in any case which involves or grows 
out of a controversy concerning terms or conditions of employ- 
ment, if such case involves persons of certain classes or if it in- 


236 Same organization as that to which who belongs? 
27 This undoubtedly refers to the labor controversy out of which the case has 
arisen. 


” 


238 This infinitive is a modifier of “jurisdiction . . . .” etc. 

39 This refers to the controversy described in (e), above. 

24 This reference of interest seems to relate to the controversy; but one is not 
certain. It may refer to the industry, trade, craft or occupation. 

24t Again, it is assumed that this is the relation to which the section of the Act 
refers. 

242 It will be recalled that it was decided in the Shopmen’s case of 1922 that the 
Clayton Act could have no such application (see p. 249, supra). But see my discus- 
sion of that case in this Journal, V (April, 1932), 115-16, especially. 
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volves competing or conflicting interests in such a controversy, 
no federal court may restrain persons of certain classes from doing 
certain enumerated acts. The first part of Section 13, paragraph 
(a), describes the types of persons “involved” and paragraph (6) 
describes the classes of persons who may not be restrained in such 
cases from doing the specified acts. These two descriptions are 
substantially the same,”* so that in a further attempt to describe 
the types of cases in which Section 4 limits the jurisdiction of the 
federal courts, it is legitimate to omit all reference to the first 
part of paragraph (a) of Section 13, except the phrase, “whether 
such dispute is between’ employers and employees, etc. 

The first part of Section 4, in this light, bears the following 
interpretation: 

In any case which involves or grows out of any conflicting or competing 
interests in any controversy concerning terms or conditions of employment 
or in any controversy concerning association or representation of persons in 
the negotiation, etc., of terms or conditions of employment, no court of the 
United States shall have jurisdiction to issue any restraining order or tem- 
porary or permanent injunction to restrain any person or association from 
doing any of the acts enumerated below, Provided, 

a) That such person or association be engaged in the industry, trade, craft, 
or occupation in which such controversy arose, or 

b) That he or it has a direct or indirect interest in such controversy, or 

c) That he or it is a member, officer, or agent of an association composed in 
whole or in part of employers or employees engaged in the industry, trade, 
craft, or occupation in which the controversy arose; 

And it is of no consequence whether or not the parties to such controversy 
stand in the proximate relation of employer and employee, or whether such 
controversy has arisen between employers and employees, or between em- 
ployers, or between employees. 


The complexities involved and the analysis to this point justify 
even another restatement of Section 4, perhaps somewhat clearer: 


In cases which involve or which arise from controversies as to terms or 
conditions of employment, and in cases which involve or which arise from 
controversies as to association or representation in controversies as to terms 
or conditions of employment (as to the acts enumerated in later paragraphs 


243 The two descriptions are the same, if we are willing to assume that the vague 
references noted in notes 233-37, supra, are intended to indicate the same relation- 
ships which are more clearly specified in paragraph (b). This assumption, in fact, 
seems to be the only one which can reasonably be made. 
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of Section 4), the federal courts have no jurisdiction over bills to restrain 
persons directly or indirectly interested in the dispute which gives rise to the 
bill, nor to restrain persons who are engaged in the industry, etc., where the 
controversy arose, nor to restrain persons who belong to unions or to em- 
ployers associations in the industry, etc., where the controversy arose. 


It remains now to estimate the effect of this enactment upon 
typical situations, some of which are illustrated by the leading 
cases which we have already discussed. In the Duplex case, the 
decision in which was the key to the other strike-boycott deci- 
sions, complainant operated a non-union shop. Defendants were 
officers of a union. They demanded that complainant adopt the 
union scale and a shorter day. On his refusal, a strike was called. 
Out of the attempt to make the strike and the demands effective 
arose the case upon petition for injunctive relief. There seems 
little doubt that, no matter what is the meaning of “terms or 
conditions of employment,”’ this case is one which arose from a 
conflicting or competing interest in a controversy concerning 
terms or conditions of employment. There was a demand for 
adoption of the union scale, which complainant refused to grant. 
Defendants refused to allow members of their union to work for 
complainant until the demand should be granted. Surely, there 
was a controversy—a “dispute regarding practical schemes’”’; 
just as surely, it was a controversy as to whether or not complain- 
ant should adopt the terms and conditions of employment speci- 
fied by the union scale and schedule; defendants had an interest 
conflicting or competing with that of complainant; and it is 
equally clear that defendants were officers or agents of an asso- 
ciation composed, in part at least, of employees engaged in the 
industry in which the dispute arose. It seems a fair conclusion, 
therefore, that as to the conduct described in the Act, the federal 
courts would have no jurisdiction in such a case, under the Norris 
Act. 

244 This is the weakest link in the chain of definitions. It is not impossible that 
the courts may take the view that the defendants’ interest in this dispute arose from 
the controversy, instead of the controversy arising from the interest. But in view of 
the set-up of labor organizations, it is believed that defendants’ interest in trying to 
expand the field of influence of the union is an interest which conflicts with the inter- 
ests of the employer, and that this interest of defendants so far antedates the instant 


dispute that it is the kind of interest contemplated by the Norris Act. The uncer- 
tainty, however, exists. 
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In the other cases in this group, the facts are such that it is 
highly uncertain whether or not the Norris Act will be held to 
apply to them. In the Bedford Stone case, defendants were offi- 
cers of unions who, in order to unionize the quarries of complain- 
ants, forbade members of the union to work with non-union mate- 
rial. Here is a controversy, clearly enough; but was it controversy 
concerning ‘‘terms or conditions of employment’’? In the Colum- 
bus Heating and Ventilating Company case, the strike was a re- 
fusal to work with non-union men, which was the only point of 
the controversy. In the Decorative Stone case, the point of con- 
troversy was the unionization of the stone-cutting plants in 
Connecticut, and defendants refused to allow their members to 
work where complainant’s materials were in use; and in the 
Aeolian case, defendants refused to allow the members of their 
unions to work on jobs while complainant’s non-union men were 
at work. Whether or not a dispute as to the employment of non- 
union workers or a dispute as to the use of non-union materials 
is a controversy concerning terms or conditions of employment, 
is an open question. One view is that ‘“‘terms and conditions of em- 
ployment” refers only to such matters as hours of work, wages, 
and the like. Another view, apparently equally reasonable, is that 
the presence of non-union workers or the presence and use of 
non-union materials are conditions of employment. The writer 
inclines to the latter view; but no method occurs to him by which 
the propriety of excluding the other view can be demonstrated 
with any assurance. The phrase, ‘“‘terms or conditions of employ- 
ment,” was used in the Clayton Act, but the meaning of it never 
has been specifically dealt with by the federal courts. The phrase 
has been mentioned in several cases, but always in connection 
with “‘a case between employer and employees,” so that no clear- 
cut issue has been made of it. There is no way, therefore, of know- 
ing, and no foundation for guessing, whether or not the courts 
will adopt the view that a strike for the removal of non-union 
men or materials from places of work is the kind of controversy 
in which the jurisdiction of the federal courts is sought to be 
limited by the Norris Act.?4 


248 The first part of paragraph (a) of the Norris Act does not help here, as we have 
seen, because its meaning is dependent upon the meaning of paragraph (c) of the 
same section; and it is in the latter that the undefined language occurs. 
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With regard to some, though not all of the jurisdictional dis- 
putes cases, the effects of the first part of Section 4 seem fairly 
clear. One class of such cases is represented by Central Metal 
Products Co. v. O’Brien, in which the dispute arose upon the 
question, Which group of men should be permitted to do the 
work? This can hardly be interpreted as a controversy concern- 
ing terms or conditions of employment. At the other extreme, 
there is Hass, Inc., v. Local Union," in which the source of the 
dispute was the question whether or not the employers should 
pay the higher of two wage schedules and observe certain other 
considerations in employing men. In this latter group of cases, 
it seems undeniable that each case arose from a controversy con- 
cerning terms or conditions of employment and that, therefore, 
the first part of Section 4 is applicable. In a third type of jurisdic- 
tional dispute, as found in U.S. v. Painters’ Union,?* there is an 
uncertainty similar to that encountered in the Columbus Heating 
case, though there is also some resemblance to the Central Metal 
Products case. Union painters were called from jobs in Chicago 
because of the refusal of employers to permit the men to do certain 
finishing work on the jobs, instead of permitting it to be done in 
factories where the material was prepared. Is the non-finished 
condition of the material a “term or condition” of employment? 
Or is it not? Here, again, one view seems as reasonable as the 
other, and one cannot confidently predict which view will be 
adopted by the courts.” 

In the field of employers’ “boycotts,” three types of federal 
cases are encountered. No “blacklist” case has arisen in the fed- 
eral courts since 1903 ;75° but should such a case arise, the question 
would arise as to whether or not the Norris Act forbids the is- 
suance of an injunction to restrain a blacklist. The blacklist 


+46 This Journal, VI (April, 1933), pp. 157-58. 
247 Ibid., pp. 159-60. The Barker Cases are in this class (ibid., p. 160, n. 201). 
248 Tbid., pp. 161-62. 


9 Perhaps the courts will fall back upon the general principle that statutes in 
derogration of common-law principles are to be construed strictly, and refuse to 
apply the Norris Act to these doubtful cases—if the Act is held valid. 


20° Boyer v. Western Union Tel. Co., this Journal, VI (April, 1933), 162. 
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arises from the fact that for some reason an employer does not 
wish to employ certain persons and he seeks to induce others to 
join him in refusing to employ such persons. The purpose of the 
bill for injunction in such cases is to restrain the use of the black- 
list as an inducing factor. Does such a case arise from a contro- 
versy concerning terms or conditions of employment? It is be- 
lieved that the sole origin of such cases is the question whether or 
not it is lawful to circulate a list of names of persons, asking that 
the persons named be not employed. The reason for the publica- 
tion of such a list may date back to a labor dispute, as defined in 
the Norris Act; but it seems fairly clear that some blacklist cases 
may grow out of or involve a “labor dispute,” and that some may 
not. The first part of Section 4 therefore may apply in some of 
those cases and not in others;?* but blacklists are not enjoinable, 
in either case, because of the Western Union case. 

In U.S. v. Indusirial Assoc. of San Francisco?” there doubtless 
was in the background a series of “labor disputes,’’ but the case 
involved a government petition to enjoin certain alleged restraints 
of commerce between the states, and the case itself clearly did not 
arise from a “labor dispute” involving competing interests in any 
controversy concerning terms or conditions of employment; nor 
were defendants parties of the types defined in paragraph (0) of 
Section 13 of the Norris Act. 

In the group of cases represented by Anderson v. Shipowners 
Assoc., the gist of the matter was the complaint of seamen be- 
cause under the conditions prescribed they could not get any 
work. The petitions in those cases asked restraint of the imposi- 
tion of such conditions. Do such cases involve or grow out of 
controversies concerning terms or conditions of employment? Pos- 
sibly they do; but even so it does not follow that the Norris Act 
would forbid the issuance of injunctions in such cases, should the 
facts have been found in accord with complainants’ allegations, for 

st The black list does not fall within the categories enumerated in the latter 


part of Section 4, except as the blacklist may be a publication of the facts of a labor 
dispute (Sec. 4 [e]). 


232 This Journal, VI (April, 1933), 163-66. 
233 Ibid., pp. 166-69. See Sec. 4, in Appendix hereto. 
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there still remains an examination of the question, What kinds of 
conduct are the federal courts forbidden to enjoin in the types of 
cases within the meaning of the first part of Section 4 of the Norris 
Act??54 

Upon that question, so far as the ‘“‘boycott” cases are con- 
cerned, the language of paragraphs (a), (g), (z), and (2) are clear 
enough, all of them depending upon the broad language of para- 
graph (a). The cessation of work and the inducement (without 
fraud or violence) of others to cease work or to refuse to work are 
not enjoinable in the kinds of cases to be covered by the Act, if 
they are done by the persons described in the Act. In the em- 
ployees’ boycott cases and in those jurisdictional disputes cases 
which involve cessation of work, such conduct may or may not be 
enjoined, in accordance with the interpretation of the first part of 
Section 4, as defined in Section 13. Section 4 has no effect at all 
upon the Anderson case, nor upon the type of employee boycott 
which was employed in Lawlor v. Loewe, because the section 
makes no mention of the kinds of acts done in those cases.” 

The plain fact of the matter seems to be that the whole of the 
effectiveness of Section 47% rests upon the definitions in Section 13, 
and that for all the elaborateness of those definitions, the Act is 
vague and unsatisfactory precisely at its principal crucial point. 

254 It has not seemed necessary to discuss specifically who are parties of class Y. 
The character of the definitions in this connection were noted in our analysis of 
Section 4; and in injunction cases, parties sought to be enjoined are always (1) 
those against whom relief is sought, and they are practically always (2) engaged in 
the industry, etc., where the dispute occurs, or directly or indirectly (whatever that 
means) in the dispute, or they are officers or members, etc. There is an occasional 
exception, as in the Shopmen’s case, in which the injunction was almost literally 
directed to enjoin all persons whomsoever. But the difficulties of defining parties of 
class Y are insignificant, either absolutely or when compared with other difficulties 
discussed herewith. 

485 No cases like Lawlor v. Loewe have come to the federal courts in the past twen- 
ty-five years, and no case involving such a customer boycott has come since Gill 
Eng. Co. v. Doerr (1914), which belongs to the same period in time. The customer 
boycott, like the blacklist, seems to have passed into oblivion, except, of course, the 
boycotting aspects of picketing, which have been discussed elsewhere in this series. 

Sec. 4, paragraph (e) might add weight to the existing rule in the blacklist case, 
if the blacklist is a mere publication of facts. 

26 Section 5 is involved in the same difficulties, because its effectiveness depends 
primarily upon the definition of “labor dispute.” 
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For all the words used, there is no specific definition of the types 
of cases to which the provigions of Section 4 are to be applied. In 
cases like the Duplex case and the Hass case and the Barker 
cases, it seems fairly cleat (though it is not certain) that the act 
would apply to forhiihe injunctions issued there; it would not 
apply to customer boycotts, to blacklisting, nor, probably, to 
jurisdictional disputes such as that in the Central Metal Products 
case. In strike-boycotts like the Bedford Stone case, the Decora- 
tive Stone case, the Aeolian case, and the Columbus Heating case, 
and in the jurisdictional disputes like U.S. v. Painters, the issue 
of application is left entirely to the courts, because they are left 
with the task of interpreting the meaning of ‘“‘controversy con- 
cerning terms or conditions of employment.” 

It seems fair to say that the Norris Act, so far as it may be 
related to injunctive relief against boycotts, picketing, and sym- 
pathetic strikes, consists largely of illusions and futilities.*” It 
makes no mention at all of facts which arise in customer-boycotts, 
if such boycotts go beyond mere publication of facts; it does not 
affect the substantive law of picketing;?® it has no effect upon the 
law of blacklists; its failure to affect materially the law of sym- 
pathetic-strike boycotts lies almost wholly in the use of language 
which was used in the Clayton Act—“‘terms or conditions of em- 
ployment’’—the meaning of which is no more clear or specific 
than it was in 1914. The Norris Act leaves the law of the injunc- 
tion just about where it was twenty years ago, except for some 
doubtful effects upon the yellow dog contract and some minor 
effect upon the law of the injunction, and perhaps upon cases like 
the Duplex case and the Hass case. Even its effects upon the 
latter, however, are by no means certain. 

This development is somewhat depressing. If legislation was 
necessary in this field, the situation which gave rise to the need 
demanded an enactment precise, specific, and imperative. The 

287 Even the provisien for attorney’s fees as damages is practically meaningless. 
See the author’s note in a forthcoming issue of University 0, Chicago Law Journal, 
relative to McNamara v. Galvin et al., as yet unreported. The same thing is true of 
the provisions regarding contempt. See 26 Illinois Law Review (January, 1932), 
PP- 532-35- 

28 See this Journal, VI (July, 1932), 397-99. 
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response to the demand is vague, uncertain, and illusory at criti- 
cal points, and it is not even hortatory. Certainly it is too early to 
hail the Norris Act as an adequate “‘charter of liberty” of organ- 
ized labor. It probably is no worse than some other charters have 
been, and it may turn out to be of real importance; but if such 
development does occur, it will arise from the attitude of the 
courts, rather than from anything conclusive in the substantive 
provisions of the statute.’” 


[To be continued] 


APPENDIX A 


Sec. 4. No court of the United States shall have jurisdiction to issue any 
restraining order or temporary or permanent injunction in any case involv- 
ing or growing out of any labor dispute to prohibit any person or persons 
participating or interested in such dispute (as these terms are herein defined) 
from doing, whether singly or in concert, any of the following acts: 

(a) Ceasing or refusing to perform any work or to remain in any relation of 
employment; 

(b) Becoming or remaining a member of any labor organization or of any 
employer organization, regardless of any such undertaking or promise as is 
described in section 3 of this Act; 

(c) Paying or giving to, or withholding from, any person participating or 
interested in such labor dispute, any strike or unemployment benefits or 
insurance, or other moneys or things of value; 

(d) By ail lawful means aiding any person participating or interested in 
any labor dispute who is being proceeded against in, or is prosecuting, any 
action or suit in any court of the United States or of any State; 


29 The effect of the Norris Act upon jurisdiction in such cases as the Shopmen’s 
case (1922) is uncertain, as well as its effect in other cases. The language of the 
Act seems clearly to forbid injunction of cessation of work, non-violent and non- 
fraudulent inducement of others to cease work, or publication of information about 
the controversy; it seems to apply to such a controversy and to the parties defendant 
in the Shopmen’s cases. But in view of the position taken by the court in the 
Chicago case, both generally and as to the closing language of Section 20 of the 
Clayton Act, prediction is unsafe. 

Cases of this type, of course, are not, in strictness, boycott cases, in the usual 
sense of the term, which is the reason for omission of all but mention of the case in 
the present connection. It is believed, however, that some connection exists between 
this case and “‘boycott”’ cases, so that mention of the Shopmen’s case is necessary. 
See this Journal, V (January, 1933), 62. 
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(e) Giving publicity to the existence of, or the facts involved in, any labor 
dispute, whether by advertising, speaking, patrolling, or by any other meth- 
od not involving fraud or violence; 

(f) Assembling peaceably to act or to organize to act in promotion of their 
interests in a labor dispute; 

(g) Advising or notifying any person of an intention to do any of the 
acts heretofore specified; 

(h) Agreeing with other persons to do or not to do any of the acts hereto- 
fore specified; and 

(i) Advising, urging, or otherwise causing or inducing without fraud or 
violence the acts heretofore specified, regardless of any such undertaking or 
promise as is described in section 3 of this Act. 

Sec. 5. No court of the United States shall have jurisdiction to issue a 
restraining order or temporary or permanent injunction upon the ground 
that any of the persons participating or interested in a labor dispute consti- 
tute or are engaged in an unlawful combination or conspiracy because of 
the doing in concert of the acts enumerated in section 4 of this Act. 


APPENDIX B 
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BOOK REVIEWS 


Standardization of Consumers’ Goods. By Jessie V. Cotes. New 

York: Ronald Press, 1932. $3.00. 

American writers have tended to neglect that section of the field of 
economic thought known as “Consumption.” Miss Coles makes an im- 
portant contribution to the literature of the field with this book, which 
discusses the general problems faced by consumers living in a competi- 
tive society, and the use of standards as an aid in the selection of con- 
sumers’ goods. 

The student who is interested in understanding the difficulties faced 
by consumers will be especially interested in Part I, which discusses 
“The Position of the Consumer Buyer.” The inability of the consumer 
to judge the qualities of goods, either before or after purchase, is dis- 
cussed, as are the results of such inability in a society based on com- 
petition. The methods commonly used by consumers for ascertaining 
the quality of goods—such as inspection, home testing, experience, 
selection of reputable dealers, use of trade marks and labels—are dis- 
cussed and their shortcomings are noted. 

The second and third parts are given over to an analysis of the na- 
ture of standards and standardization and the processes by which 
standards are introduced and made effective. Dr. Coles gives the im- 
pression very definitely that she would expect a considerable improve- 
ment in consumer buying if proper standards were brought into use. 

The final section of the book deals with “The Present Status of 
Standardization.” This section shows evidences of patient and thor- 
ough research, and maintains the high level of scholarship which char- 
acterizes the earlier sections. A fund of reference material is here 
brought together which should be of considerable use to those inter- 
ested in any phase of standardization work. 

The reviewer believes that readers are apt to be carried away by the 
author’s enthusiasm into expecting too much of standardization. Con- 
sumers do not all buy goods for the same purposes, and almost every 
good which consumers buy is bought in each case for a number of rea- 
sons. That is, goods are not simple utilities, but bundles of utilities. 
Sheets are purchased for feeling and color as well as for wearing qual- 
ities. Food is desired not only for its nutritional values (and there are 
262 
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many of them), but also for its taste and appearance and aroma and 
social acceptability. It may well be possible to set up standards for 
some of these quantities separately. Some, however, are immeasurable. 
Miss Coles says (p. 26) “Visible characteristics are not necessarily in- 
dicative of the characteristics which are most important to buyers.” 
Neither are measurable characteristics necessarily indicative of char- 
acteristics which are most desired. Yet standardization must rest on 
measurement. It seems likely that many important elements in con- 
sumers’ desires (including the desire to escape standardization) must 
always be omitted in promulgating any standard. To this extent stand- 
ards will always be imperfect guides of consumer purchasing. 

Also, to the extent that different consumers care for different qual- 
ities in the same goods, or give differing amounts of weight to the im- 
portance of the same qualities, standards cannot be given universal ap- 
plicability. If, in addition, the qualities on which the consumer will 
insist at one price level differ from those which are necessary at another 
price level, as is often the case, standards which are useful at one time 
may be less useful or useless at another time. Under such circumstances 
it is almost beside the point to talk of “the one best good for a particu- 
lar purpose.” Almost without exception consumers’ goods have no one 
purpose, and the relative importance of the different purposes varies . 
among individuals and from time to time. 

Miss Coles does not completely overlook these difficulties. She men- 
tions them superficially in chapter viii. But in her enthusiasm for 
standardization she seems inclined to point out the difficulties involved 
in other methods of aiding consumers while overlooking or underem- 
phasizing the difficulties inherent in her own solution. Standardization 
has, douvtless, much to offer as an aid to consumers, and Dr. Coles’s 
book should do much to stimulate and guide the introduction of stand- 
ards. It is foolish to expect, however, that standards for consumers’ 
goods will or can solve the difficult problems of consumer-buying. 


ALBERT E. WAUGH 
CONNECTICUT STATE COLLEGE 


General Sales Taxation: Its History and Development. By ALFRED 
D. BuEHLER. New York: The Business Bourse, 1932. Pp. ix+ 
378. $5.00. 

The general account to be found in this book of the comparatively 
recent development of a fiscal device in the United States and in for- 
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eign countries will be of interest to the intelligent layman and the gen- 
eral-economics reader. It will prove disappointing to the scientific stu- 
dent of taxation because of its meager statistical data and lack of in- 
ductive evidence pertaining to orthodox doctrines of general sales taxa- 
tion. The author has made a comprehensive, if general, survey of for- 
eign sales-tax legislation, with particular attention to the French and 
German turnover and luxury taxes. 

An entire chapter is devoted to a discussion of the manufacturers’ 
sales tax recommended by the House of Representatives Committee of 
Ways and Means in the 1932 session, and later defeated. A further 
chapter is given over to the specialized sales taxes enacted in the 1932 
federal revenue bill. The author’s treatment of the proposed federal 
legislation appears disproportionately long when compared with the 
sketchy account allowed to the state general sales taxes. In view of the 
recent marked movement toward state sales-tax imposts and the pres- 
ent number of taxing states, this topic would appear to have merited 
more attention. No mention whatever is made of the Virginia mer- 
chants’ license tax based on purchases, which has all the characteristics 
of a sales tax, although it is proportional to the value of commodities 
purchased rather than commodities sold. 

The chapters descriptive of foreign and general sales taxes involved 
a large task of sifting and collating scattered materials from diverse 
sources (as the excellent Bibliography appended to the book testifies), 
and constitutes a genuine contribution to the subject. The remaining 
chapters dealing with the incidence of the general sales tax, its effects 
on competition, consumers’ income, distribution, and business, and its 
place in the fiscal system consist principally of a somewhat wordy re- 
statement of orthodox doctrine. 

In the chapter on “‘General Sales Taxation in the Fiscal System,” 
the author appears to betray a lack of grasp of criteria for determining 
the desirability of a tax. He concludes that a producers’ sales tax (i.e., 
on manufacturers and importers) is the least undesirable form of gen- 
eral sales tax; but he lends yet more support to selective excise taxes on 
articles of general consumption for the reason that they add “diversity, 
productivity, and a reasonable amount of elasticity to revenues. Taxes 
on a few selected lines of consumption may be employed to reach classes 
not sufficiently taxed by other taxes, and to balance the progressivity 
of the income tax and the inheritance tax.’* Waiving consideration of 
the dubious contention that there is any inherent merit in diversity per 


tP. 256. 
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se, the reader will have difficulty in perceiving the desirability of “‘bal- 
ancing”’ or offsetting the progressivity of the income and inheritance 
taxes by means of regressive taxes. The author himself is contradictory 
on the following page when he argues for special excise taxes in prefer- 
ence to general sales taxes on the ground that the former rest on only a 
few lines of consumption, and hence their regressive effects are more 
easily counterbalanced than those of a general sales tax on all commodi- 
ties, by adopting a progressive income tax.? The reader is here left in 
doubt as to whether the author advocates a tax system as a whole pro- 
gressive, proportional, or regressive, and would request at least a more 
careful formulation of fundamental criteria. Too much emphasis would 
appear to be placed on mere expediency, as, for instance, in the state- 
ment: “In its study of the various revenue proposals, it is the task of 
Congress to select those revenues which will provide the desired funds 
with the minimum disturbance to business and consumers.” This 
smacks of the “plucking the goose with the least squawking”’ principle 
of fiscal legislation, to which it is hoped few well-versed economists to- 


day subscribe. 
NEIL H. JAcoBy 
UNIVERSITY OF CHICAGO 


Principles of Public Utilities. By Ettot JoNEs and TRUMAN C. 
BicHAM. New York: Macmillan Co., 1931. Pp. xiv+799. 
$4.25. 

The senior author, who in the Preface assumes the major responsi- 
bility for the book, brings from his former work on the trust problem 
and on railroads a profound knowledge of the relationship between 
government and business. Throughout the book the public interest is 
stressed and those primarily interested in the operating problems or in 
the investment aspects of public-utility corporations may find their 
fields covered in greater detail in other treatises. 

The first two chapters discuss in concise and lucid style the historical 
development and the technical and managerial problems of the electric 
light and power, gas, street railways, telephone, and water business. 
The relations between size of plants and decreasing or increasing costs 
for electricity (pp. 72-76), manufactured and natural gas (pp. 77-82), 
water, street car, and telephone (pp. 83-91) are analyzed with an ad- 
mirable understanding of the engineering aspects of these industries. 


2P. 258. 3P. 275. 
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The monopoly character of public-utility services is recognized as 
best suiting the public interest, provided that satisfactory service is 
given at fair rates. Valuation for rate-making is to be based on “costs 
actually and prudently incurred.” The prevalent attitude of the courts 
to rely on the present fair return is against the interests of the com- 
panies as well as of the public (pp. 261-63). The regulation of rate 
structures, of standards of service, and of uniformity of accounts and 
reports is treated at great length and with much ability and it is with 
regret that the reviewer restricts himself to a few remarks on two chap- 
ters that treat subjects on which the recent election of a democratic ad- 
ministration may have considerable influence. The chapters referred 
to are, of course, the ones dealing with holding companies and the regu- 
lation of securities. As to the latter, the authors hold that regulation of 
public-utility security issues is necessary to protect the public, first, 
against unreasonable rates, and second, against unsatisfactory service 
(p. 500). Investors should not be protected for their own sake but “‘in 
order that the utility may be able to obtain abundant capital on favor- 
able terms, and thus be enabled to furnish adequate service at low 
rates” (p. 496). This attitude of the authors is fully to be indorsed. A 
fair rate of return must enable the public utilities to attract the new 
capital needed for the development of their facilities. And obviously 
the terms upon which corporations obtain capital depends on their 
credit rating, or in terms of investment, on the so-called “overall cov- 
erage’’ of the fixed charges. This coverage, however, depends on the 
capital structure of the corporation and not on its total assets. The 
public bears the burden of corporations, which, top-heavy with debt, 
have to ask for rates high enough to meet all fixed charges. And little 
would be gained if the corporation was refused such rates and forced 
into receivership, because what assurance is there that satisfactory 
service will be continued? 

The authors conclude therefore that overcapitalization, whatever its 
form, does effect the rate of return regarded by commissions and courts 
as fair. This point of view logically leads to the demand for the com- 
plete control of all new security issues. And herefrom follows another 
conclusion—namely, the recommendation of federal regulation of hold- 
ing companies, if necessary to be secured by a constitutional amend- 
ment (p. 617). The timely subject of the milking of the operating com- 
panies by the holding companies is discussed (p. 603). The reviewer is 
in hearty agreement with these proposals; as a matter of fact he would 
support them not only to assure better service to the public, but also to 














BOOK REVIEWS 267 


protect the investor and to attempt some influence on the flow of sav- 
ings into investment.' 

The discussion of the combination movement is fair, but the more 
recent special studies of Bonbright and Means (Holding Companies) 
and M. H. Waterman (Financial Policies of Public Utility Holding 
Companies) necessarily bring more factual information as well as cer- 
tain new criteria in sifting the good holding companies from the bad 
ones. 

As to the arguments for and against government ownership, the au- 
thors are unreservedly in favor of public ownership of water supply. 
For the other fields of public utility service it is held that improved 
technique of regulations and greater enlightenment on the part of pub- 
lic-utility management may make public ownership and operation less 
desirable. 

As a compact treatment of the immensely difficult subject of all as- 
pects of public utilities this textbook is probably not equaled in its 
consistent emphasis of the public point of view. 

ROBERT WEIDENHAMMER 
UNIVERSITY OF MINNESOTA 


Advertising Allowances. By LEvERETT S. Lyon. Washington, 
D.C.: Brookings Institution, 1932. Pp. xx+125. $1.00. 


The growth of the practice of granting advertising allowances to re- 
tailers by suppliers has been most pronounced during the period when 
national advertising and branded merchandise developed. The prac- 
tice has come into special prominence with the growth of chain stores. 

The ethics and legality of advertising allowances have frequently 
been questioned by the trade and by government officials. Since, how- 
ever, no comprehensive study of the whole problem had ever been 
made, there were little actual data on which to base authoritative con- 
clusions regarding the use of this competitive weapon. 

Dr. Lyon, of the Brookings Institution, at the request of the Execu- 
tive Committee of the Grocery Trade Practice Conference, undertakes 
in this study to supply the necessary information. He declares his pur- 
pose as threefold: (1) to disclose the actual practices which are includ- 
ed in the term “advertising allowances”; (2) to analyze the effects of 

* About the investment record of public utility holding company securities and 


the comparative advantage of regulation of new issues, see ‘Control of the Capital 
Market,” American Economic Review, September, 1932, esp. pp. 395-69. 
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these practices upon the business of those who employ them, upon the 
costs of industry, and upon the consumer; (3) to suggest a policy in re- 
gard to the practices. Chief emphasis in the study is placed upon the 
price-making aspect of advertising allowances. 

The first part of the present report deals with the confusion of mean- 
ings given to the term “advertising allowance.”’ Such a discussion is 
almost invariably a part of a study of this character. Confusion in ter- 
minology seems relatively unimportant except to academicians, who 
prefer to standardize all terminology and then to use it precisely. 

It is usually impossible to secure such standardized usage in the 
trade. In this case the only possible danger which might arise from a 
loose use of the term by those giving advertising allowances would be 
their improper accounting for them. If the allowances are given for any 
other purpose than to finance the actual advertising of the product, 
they ought not to be charged to advertising, since such a practice would 
make impossible any satisfactory test of the returns secured from legiti- 
mate advertising expenditures. 

Four conclusions are drawn by Dr. Lyon from his investigation. 
They are: (1) that the term “advertising allowance” is used inaccu- 
rately and unethically when it is used for any purpose other than to 
designate payment for the purchase of specific promotional service; (2) 
that allowances are unethical except to purchase definitely measurable 
performance; (3) that allowances should be arranged for in agreements 
entirely separate and distinct from sales agreements; (4) that adver- 
tising allowance agreements should specify exactly what each party 
proposes to do. 

The book is well written and should be of particular interest to stu- 
dents of marketing and to sales and purchasing executives. 

ERNEST F. WITTE 
UNIVERSITY OF CHICAGO 


Industrial Psychology. By Morris S. VITELES. New York: W. 

W. Norton & Co., 1932. Pp. xvili+652. $4.75. 

This is without doubt the best book on industrial psychology in the 
English language. It is “best” in the sense that it is most comprehen- 
sive, most thoroughly informed, and most clear and mature in its under- 
standing of problems and of experimental studies. Aside from the fields 
of advertising and selling, which are explicitly excluded, the book pre- 
sents an excellent summary of the methods and accomplishments of 
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scientific industrial psychology both ia the United States and abroad. 
Dr. Viteles states that the volume is intended for students of applied 
psychology, for teachers of psychology, economics, and other subjects 
relating to men’s work, and finally for executives in industries. For the 
first two groups the book is certainly useful and important; it is to be 
feared, however, that most executives will find it too technical and 
scholarly. But by this very quality the book becomes all the more 
valuable for scientifically trained staff officers, personnel executives, 
and industrial engineers. 

Industrial psychology is interested both in efficiency and in the ad- 
justment and welfare of the individual worker. Both objectives are 
kept in view by Dr. Viteles. The early chapters sketch the social as 
well as the economic and engineering objectives of industrial psychol- 
ogy, and neither point of view is lost sight of in the later treatment. 

Beyond the introductory chapters, which lay the psychological 
foundations and trace the history of industrial psychology, the mate- 
rial of the book falls into two divisions. The first of these (about two 
hundred pages) is concerned with employment selection—‘“‘Fitting the 
Worker to the Job.” It contains unusually clear and well-illustrated 
explanations of scientific research on employment methods—the anal- 
ysis of jobs, and the judging of people’s traits by means of interviews, 
application blanks, character-analysis systems, and psychological tests. 
The treatment of tests is especially capable. The author describes sev- 
eral of his own careful studies in testing and pictures the varied ad- 
vances which have been made in test selection of workers in America, 
in Germany, and to some extent in other European countries. It is 
difficult to see how any one can read this material and fail to be im- 
pressed by the practical accomplishments of employment psychology 
and by its promise for the future. 

The other major division of the volume (about three hundred pages) 
is devoted to the topic “Maintaining Fitness at Work.” It is concerned 
with the problems of safety, training, fatigue, monotony, industrial 
motives, personal adjustments, and supervision. On each of these mat- 
ters psychologists have made significant contributions, and again the 
chapters include a remarkably large part of all the available material. 

The last few chapters—on motives, maladjustment of workers, and 
supervision—are least satisfying, but the fault is scarcely the author’s. 
On these matters precise knowledge is lacking and Dr. Viteles has 
chosen to do comparatively little “psychologizing” beyond the experi- 
mental evidence. 
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In general, then, here is a solid, masterly book on experimental in- 
dustrial psychology. The reader will come away with an understanding 
and appreciation of the rapid strides scientific psychology has made 
since the war in its attack on problems of human efficiency and indi- 
vidual adjustment in industry. He will recognize something of the 
painstaking investigation that is required to answer even small and 
specific questions. He will see the fallacies and shortcomings of easy 
generalizations and impressionistic conclusions. He will be ready to 
turn over to the technically trained industrial psychologist many of the 
problems which industry has too often neglected, guessed at, or an- 
swered with traditional half-truths. 

To stop here would be to imply that experimental industrial psy- 
chology has done far more than it has. The fact is that human rela- 
tions in industry present whole ranges of psychological problems that 
have scarcely been touched by the experimenters. An adequate indus- 
trial psychology cannot pass lightly over questions of labor unions, in- 
security of employment and unemployment, radicalism and unrest, 
wage systems, and all the everyday interrelationships among workers, 
among members of management, and between management and work- 
ers. These matters have not been studied experimentally. They are 
none the less important. Moreover, psychology can supply valuable in- 
terpretations and bits of insight concerning such problems. The pres- 
ent volume does little along these lines. In so far as it is an experimental 
industrial psychology, the underemphasis is justified. Only let us re- 
member that our thinking about the broad social and economic prob- 
lems of industry cannot well limit itself to conclusions based on experi- 
ments. There is much sound knowledge in the world that does not rest 


on experimentation. 


ARTHUR W. KORNHAUSER 
UNIVERSITY OF CHICAGO 


American Business Leaders. By F. W. Taussic and C. S. JosLyn. 

New York: Macmillan Co., 1932. Pp. 333. $3.75. 

The object of this study is to ascertain from what social classes 
American business leaders are recruited, to determine whether the pro- 
portionate contribution of each social class to the supply of business 
leaders is less than, equal to, or greater than the proportion of that 
class to the population; and to throw light on the hereditary and en- 
vironmental factors in the lives of these leaders. 
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A business leader is defined as ‘‘a person occupying a position as 
major executive, partner, or sole owner in a business of such size as to 
be of more than local importance in its field.”” The size giving a con- 
cern this importance was taken as $500,000 annual sales, or, in the case 
of banks, assets of this amount. The list of names to which question- 
naires were sent was taken from Poor’s Register of Directors for 1928. 
This Directory was made up of the directors, owners, and partners in 
the concerns listed in the various Poor’s manuals. These manuals con- 
tain mainly the names of the larger manufacturing, railroad, and pub- 
lic utility corporations in which investors are interested. It appears 
rather obvious that this method would not secure a fair sample as most 
retail stores and many of the wholesale stores are either unincorpo- 
rated or are close corporations. 

The returns listed in chapter vii show that of the 7,371 replies tabu- 
lated, 47.2 per cent were from men engaged in manufacturing and 
mechanical pursuits while only 13.1 per cent were engaged in distribu- 
tion, merchandising, and advertising. There were 3,115 manufacturers 
(including printers) compared with 550 wholesalers. The census of 
1930 shows that the wholesalers did a larger business than the manu- 
facturers and the authors took volume of business as a criterion of lead- 
ership. The disparity is tremendous—six times the number of names 
for some 15 per cent more volume. Only 352 retailers were included 
while the volume of retail sales was over $49,000,000,000, or only 24 
per cent less than the volume of manufacturers’ sales. 

The results of the study show that the typical present-day business 
man (corporation executive) is the son of a business man, 56.7 per cent 
having business men as fathers. Professional men contribute 13.4 per 
cent and farmers 12.4 . The percentage of farm boys reaching places of 
business leadership is decreasing and the percentage of sons of business 
men is increasing. This is more or less to be expected as the percentage 
of farmers in the population has been declining and the percentage of 
business men increasing. By the middle of the century the report pre- 
dicts that two-thirds of the business leaders will come from business 
men’s homes. The laboring classes supplied only 10.8 per cent of the 
leaders. 

Not nearly all the sons of business men, however, were sons of busi- 
ness leaders. Only 30.8 per cent were sons of major executives and 
owners of large businesses. Of this group 45 per cent were in the same 
business as their fathers, but not over 70 per cent of these were in posi- 
tions of real leadership. Hence positions of real leadership were “‘in- 
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herited’’ by only to per cent of the group. From this the authors con- 
clude that business leaders are not a “‘castelike group.” 

Some to per cent of the population produces 70 per cent of the busi- 
ness leaders. This corresponds in a general way with Visher’s study of 
the names in Who’s Who and with various European studies of the 
origins of leading men. Over 80 per cent of those whose names are in 
Who’s Who are professional men and 35.3 per cent of their fathers were 
business men. Of the corporation leaders, 60.0 per cent had business 
men as fathers. Of the corporation leaders, 12.5 per cent had laborer 
fathers while of those in Who’s Who only 6.7 per cent came from the 
laboring class. The farmers produced 23.4 per cent of those in Who’s 
Who and only 12.4 per cent of business leaders. The professional class 
produced 34.3 per cent of the men listed in Who’s Who but only 13.4 
per cent of the business leaders. 

It may well be that the sons of laborers and farmers become small 
business men and their sons become business leaders. The study does 
not show the percentage of small business men coming from laboring 
and farm classes. The authors say, however, “If the father has been 
only moderately successful in business or the professions, it is assumed 
that the son will go farther’’ (p. 265). They do not, however, make any 
effort to ascertain whether it takes two generations to develop a business 
leader although they asked for the occupation of grandfather (father’s 
father) on the questionnaire. 

How much have the leaders been helped by a “pull’’? The report 
shows that 12 per cent admitted receiving substantial financial aid 
(over $10,000) early in their careers from relatives or friends, while 36 
per cent reported relatives or friends in early or present business con- 
nections. This would indicate that 48 per cent had a “pull.” How- 
ever, 8.4 per cent received both financial aid and the assistance of 
friends, so only 40 per cent admitted that they were helped by “‘influ- 
ence”’ or capital. 

What part did formal education play in the development of the 
leaders? Only 1 per cent had no formal schooling, 25.7 per cent had a 
grammar-school education; 28 per cent a high-school education; 13.4 
per cent had some college education and 31.9 per cent were college 
graduates. Considering the small proportion of the population that 
went to college in the period when these men were of college age (the 
majority entering business prior to 1900), college education for business 
seems to be justified. Those with college educations also tend to be 
found in the larger companies and in the higher executive positions. 








BOOK REVIEWS 273 


Approximately 30 per cent had some formal business education. 
Practically all (85 per cent) of this group of leaders entered business 
prior to 1908, yet 7.3 per cent of them had some college or university 
education in business. This would indicate that the percentage of the 
early students attaining places of leadership in business while still rela- 
tively young men was very large. Those having formal business educa- 
tion, of collegiate grade, attained positions of leadership in an average 
of three and six-tenths years less time than those whose collegiate edu- 
cation was of a non-business type. The figures, however, show that 
those with business education are largely found with smaller companies 
and in the lower executive positions. The authors conclude from this 
that there is a negative relation between business education and busi- 
ness leadership. This inference scarcely seems warranted by the figures 
for the reason that most of those with business education (at least a 
collegiate education) are younger men, which fact may explain their 
predominance in the lower executive positions and in smaller corpora- 
tions. In any event, another fifteen or twenty years will have to elapse 
before a study of this nature could reveal whether or not the colleges of 
commerce have been successful in training business leaders, as most of 
the students entered those colleges after 1918. 

Do men become business leaders because of environment or because 
of their own superior abilities? The authors conclude that it is because 
of their abilities. They devote many pages to interpreting their data 
to this end. Their position is that a boy of superior ability secures an 
education and that a boy of superior ability later becomes a leader. 
One who believes that environment is the main factor will hardly be 
convinced by reading this book that the figures obtained in the survey 
altogether justify the conclusions of the authors. 


Pau D. CONVERSE 
UNIVERSITY OF ILLINOIS 


Problems in Foreign Trade. By G. B. RoorsBacu. New York: 

McGraw-Hill Co., Inc., 1933. Pp. xii+512. $5.00. 

This work is a welcome addition to the Harvard series of books 
undertaking to teach commercial subjects by means of problems. 

In the first part of the book Professor Roorbach presents a brief 
historical analysis of American foreign trade emphasizing the recent 
changes in this trade and the causes which led to these changes. He 
considers the present position of the United States as a creditor nation, 
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the relation of exports to production, the effect of war debt payments 
upon international trade. This part of the work is intended to provide 
the student with a background, to give him a grasp of principles under- 
lying exporting and importing. It is to be regretted that it is so brief, 
covering only twenty-one pages out of five hundred. Due to this brev- 
ity some pertinent questions are omitted and the discussion is hardly 
adequate to permit the student to gain a clear insight into public aspects 
of international merchandising, to enable him to distinguish between 
right and wrong in the conflicting economic doctrines and governmen- 
tal practices which have been shaping the trade of the world. In the 
following divisions of the book, the author takes up exporting activities 
of certain industries, such as bituminous coal, wheat, raw cotton, also 
exports of some selected manufactured goods and services; he consid- 
ers foreign investments, governmental regulation and promotion of for- 
eign trade, importing and tariffs, foreign market analysis, export sales 
methods and management, export co-operation and combination, es- 
tablishment of branch factories abroad, financing of shipment and phys- 
ical movement of goods. Here a wealth of data is presented in the 
form of actual problems confronting business men who have to make 
decisions upon the correctness of which depends the success or failure 
of their particular enterprise. Each problem is clearly stated and con- 
tains all relevant facts necessary for its understanding. However, even 
though the cases are so well selected and presented as they are in Pro- 
fessor Roorbach’s book, one questions the ability of the students, with 
few principles to guide them and with no experience in practical affairs, 
to formulate correct judgments; one questions also the desirability of 
taking up so much space with the presentation of cases and so little 
with the statement of facts and principles. But these comments lead 
one to a consideration of comparative merits of the “‘case’’ system 
versus the use of texts and of discussions based on text material. 
The reviewer favors the latter method. Professor Roorbach’s book 
meets admirably the requirements of those who prefer the other sys- 
tem. It is well planned, systematically arranged, provided with a good 
bibliography, both general and preceding each problem; the problems 
themselves are thought-provoking and give a very good idea of the 
multiplicity and variety of tasks confronting the foreign trader. 


Stmon LITMAN 
UNIVERSITY OF ILLINOIS 














